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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9033. 


M. Ryan McCown, Appellant , 
v. 

Daniel F. Boone, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the judgment of the District Court 
of the United States for the District of Columbia in a civil 
action for libel. 

Jurisdiction is conferred by Title 17, Section 101, D. C. 
Code of 1940. 


STATEMENT OF THE CASE. 

T 

On August 17, 1943, appellee filed a complaint for dam¬ 
ages for an alleged libel, criminal conversation, and for an 
injunction. (Joint App. 2, 7.) The statements alleged 
to be libelous were contained in letters written by appellant 
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to the Adjutant General, U. S. Army, respecting appellee, 
who was then a Major on duty in Washington, D. C. Ap¬ 
pellee relied upon certain excerpts from these letters in 
which he said it was charged falsely that he (1) had mis¬ 
managed and embezzled trust funds (Joint App. 2, 3) be¬ 
longing to his minor daughter, (Joint App. 220); (2) had 
given false testimony in a divorce suit brought bv him 
against his wife (Joint App. 3, 4); (3) had conveyed his 
home with attempt to hinder and delay collection of judg¬ 
ments obtained against him for breach of trust (Joint App. 

4) , and (4) had speculated on margin with another trust 
fund and embezzled a substantial part thereof (Joint App. 

5) . The complaint also sought damages for an alleged 
criminal conversation, and an injunction to restrain appel¬ 
lant from writing other libels, it being asserted that he had 
threatened to continue his practice of writing letters until 
he should cause appellee to be dismissed from the Army 
(Joint App. 6). 

In his answer to the complaint, appellant admitted writ¬ 
ing the letters referred to; asserted they were true and cor¬ 
rect; denied that they were written with malice, but on the 
contrary averred thev were written in good faith in the dis- 
charge of his duty as a citizen, and as an attorney-at-law 
conducting litigation for his clients. The allegations as to 
criminal conversation were denied, as were also the alle¬ 
gations that he threatened to write other letters—urged as a 
ground for injunctive relief. Appellant further averred 
that the same charges of criminal conversation had been 
made in litigation between appellee and his wife in the Su- 
prior Court of Forsyth County, North Carolina, had been 
found to be groundless by that Court, and its judgment was, 
therefore res adjudicata. Appellant also relied upon the 
statute of limitations (Joint App. 7, 8). 

Notwithstanding the fact that all of the charges in the 
alleged libelous communications struck at his honor and in¬ 
tegrity, and would make an honest man bold in his defense, 
when the case came on for trial appellee abandoned his 
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claim of falsity as to the allegations that he had misappro¬ 
priated, unlawfully speculated with, and embezzled trust 
funds (in which his own infant daughter was interested), 
and had conveyed his property with intent to hinder and de¬ 
lay collection of judgments obtained against him on account 
thereof (Joint App. 18,19). Forsaking any claim of injury 
by reason of these grave charges, he pitched his whole 
case on alleged injury by reason of the following brief 
statements in appellant’s letter of February 16,1943 (Joint 
App. 3, 4): 

“In the Superior Court of Forsyth County, North 
Carolina, litigation involving the custody of the two 
Boone children was iried before Hon. J. A. Rousseau, 
Judge of the Superior Court of North Carolina, com¬ 
mencing on June 23rd, 1941. An affidavit was offered 
by Mrs. Martha Lightner Boone, which, among other 
things, charged that her husband exchanged the origi¬ 
nal engagement ring given her by offering her a ring 
sometime after her marriage which he represented as 
a very expensive diamond ring, costing about $1500.00, 
and that after the separation she discovered that the 
stone in said ring was not a diamond. In answer to this 
affidavit Major Boone introduced his own affidavit, as¬ 
serting that the stone was a genuine diamond, and he 
offered the affidavit of B. Michaelson, Sr., a jeweler 
in Washington, D. C., whose address is 1105 G St., 
N. W., to the effect that he had mounted a perfect 
blue white diamond for Major Boone, and that the 
mounting was of the finest platinum. Major Boone 
testified orally, “I have the original bill for the ring. 
I paid $200.00 for the mounting, and $700.00 for the 
stone’’, and made it very clear that if the stone in the 
ring was not a diamond that someone else had sub- 
stituted the present stone. While in Washington in 
March, 1942. engaged in the trial of the custody case 
over the Boone children, in the District Court of the 
United States for the District of Columbia, the writer, 
together with Mr. J. E. Shipman, of Hendersonville, 
North Carolina, who was one of Mrs. Boone’s attor¬ 
neys, called on Mr. Michaelson at his place of business, 
and exhibited the ring in question, and Mr. Michaelson 
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identified it positively, stating that his mark was on 
the mounting, and that the stone then in the ring had 
not been substituted, but was the same stone which he 
placed in there for Major Boone when the ring was 
originally purchased. Mr. Michaelson further stated 
that the stone was not a diamond, but was a zircon. Ho 
also said that the stone cost $25.00 or $30.00, and the 
mounting $100.00 or $125.00. It is obvious that the 
testimony of Major Boone regarding the ring was 
false, and that he had again attempted to mislead the 
Court 

The evidence offered in appellee’s case in chief tended to 
show that appellant is a member of the bar of North Caro¬ 
lina, and was admitted to practice in 1915. (Joint App. 26) 
In 1938 or 1939, he was employed by appellee’s wife, her 
sister and two brothers, to represent them in litigation aris¬ 
ing out of the estates of their mother and father, Clarence 
A. and Frances M. Lightner, (Joint App. 26, 27), of which 
estates appellee was sole executor and trustee. (Joint App. 
26) In a suit brought against him in 1942, appellee was 
charged with dissipating a trust fund set up by Mr. Light¬ 
ner for his granddaughter, that is, appellee’s child. (Joint 
App. 28) Boone did not attend court, but was represented 
by counsel, who sought a continuance under the Soldiers’ 
and Sailors’ Civil Relief Act, because of his military service 
connection. (Joint App. 40) Appellant thought it advis¬ 
able, on behalf of his clients, to ask the War Department 
whether Boone could get leave, and came to Washington for 
that purpose. (Joint App. 40, 41) He conferred with a 
Colonel Meacham, showed him the pleadings and certain 
depositions in the case, and “tried to tell him the impor¬ 
tance of the case, so that if Major Boone made the request, 
the Department would have the facts.” (Joint App. 41) 
Appellant was asked by Colonel Meacham to leave the dep¬ 
ositions, and, when the case was tried, to write a letter to 
the Adjutant General giving him the facts. (Joint App. 
41) Thereafter, he wrote the letter of February 16, 1943, 
(Joint App. 41) and mailed it to the Adjutant General. 
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(Joint App. 27) This letter contained the statements just 
quoted. It was not offered in evidence, appellee being per¬ 
mitted by the Court, over objection, to read the excerpt 
only. (Joint App. 27-30) 

While an investigation of all the charges contained in the 
letter was said to have been made by the War Department, 
appellee was not disciplined on account thereof. (Joint 
App. 109, 110) Over objection, he and the witness Rhodes 
were permitted to testify that he was exonerated by the 
War Department. (Joint App. 115, 122). 

Appellant was asked whether he intended to have Major 
Boone kicked out of the Army and replied “1 wrote the let¬ 
ter because the Colonel asked me to .” * * * “Another rea¬ 
son was my duty to my clients, who employed me, and 
another reason was that I did not think a man who did not 
account for trust funds and who used the Soldiers’ and 
Sailors’ Civil Relief Act to keep the Court from going over 
the accounts, ought to have a position of trust and responsi¬ 
bility in the United States Army.” (Joint App. 42) 

It was uncontradicted that, as charged in the excerpt from 
the alleged libelous letter, (1) the litigation mentioned had 
in fact occurred (Joint App. 46); (2) an affidavit was of¬ 
fered therein by Mrs. Martha Boone, which among other 
things, charged that her husband exchanged the original 
engagement ring given her by offering her a ring some time 
after her marriage, which he represented as a very expen¬ 
sive diamond ring, costing about $1,500, and that after the 
separation, she discovered that the stone in said ring was 
not a diamond (Joint App. 47, 48, 215); (3) in answer to 
this affidavit, Boone introduced his own affidavit, asserting 
that the stone was a genuine diamond, and he offered the 
affidavit of B. Michaelson, Sr., a jeweler in Washington, 
D. C.. whose address is 1105 G Street, N. W., to the effect 
that he had mounted a perfect blue-white diamond for 
Major Boone and that the mounting was of the finest plati¬ 
num (Joint App. 48, 49); (4) Michaelson had, in fact, 
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given such an affidavit (Joint App. 49); (5) Boone testified 
he paid $200 for the mounting, and $700 for the stone (Joint 
App. 49); (6) in March 1942, while in Washington, engaged 
in the trial of the custody case, over the Boone children, 
appellant and J. E. Shipman, who was also one of Mrs. 
Boone’s attorneys, called on Miehaelson (Joint App. 49, 50); 
(7) they exhibited to him the ring in question, and Michael- 
son identified it positively, stating that his mark was on the 
mounting, and that the stone then in the ring had not been 
substituted, but was the stone which he placed in there for 
Major Boone when the ring was originally purchased (Joint 
App. 50), and (8) Miehaelson further stated to appellant 
and Mr. Shipman that the stone put in the ring originally 
was a zircon, and cost only $25 to $30. (Joint App. 50) 

Miehaelson was called as a witness for appellee, and ad¬ 
mitted that appellant and Mr. Shipman visited his place of 
business, (Joint App. 61), and showed him the ring which 
was the identical ring he had mounted. (Joint App. 61) He 
further said he told them the mounting cost approximately 
$100, that the stone was not a diamond but was a zircon. 
(Joint App. 62, 63) In answer to a question by the Court, 
Miehaelson said he told McCown and Shipman it was the 
same stone he put in the mounting (Joint App. 68), although 
in his direct examination he denied making such statement. 
(Joint App. 56) 

Aside from Miehaelson’s testimony, the only other evi¬ 
dence with respect to whether the ring contained a genuine 
diamond when Boone gave it to his wife was the testimony 
of Boone himself. He claimed he purchased the stone in 
1933, in order to give his wife a better stone in lieu of her 
original engagement ring, which lie traded. (Joint App. 
107) He said he paid $700 for the stone and $200 for the 
mounting. (Joint App. 109) He admitted that he testified 
in the North Carolina proceeding, as set forth in the ex¬ 
cerpt from appellant’s letter, saying among other things, in 
that proceeding, “I have the invoice of the cost of the 
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mounting and the stone in separate items in my file in Wash¬ 
ington.” (Joint App. 119) He claimed, however, that his 
North Carolina lawyer had his records, that such lawyer is 
deceased, and he had not been able to get any of his records 
from his estate. (Joint App. 119) 

A great deal of other evidence was offered and received 
over objection, under the claim that it showed malice on the 
part of appellant. The foregoing constitutes the substance 
of the evidence as to the truth or falsity of the statements 
contained in the excerpt from appellant’s letter. At the 
close of appellee’s case in chief, appellant moved the Court 
to direct a verdict in his favor on the ground that whether 
the statements relied upon were libelous depended upon the 
w’hole letter; that since the letter had not been offered in 
evidence, appellee was not entitled to recover. This motion 
was denied. (Joint App. 126, 127) 

In his defense, appellant offered in evidence his letter of 
February 16, 1943, in its entirety (Joint App. 219) On ob¬ 
jection by appellee, the Court excluded the several enclo¬ 
sures transmitted with such letter, (Joint App. 167, 221), 
although they were referred to in the letter as supporting 
the conclusions appellant stated therein. 

Other testimony bearing upon the incidents alleged to 
show malice, concerning which the Court admitted testi¬ 
mony over objection in the appellee’s case in chief, was ad¬ 
duced by appellant. This, however, will be hereinafter re¬ 
ferred to. At the close of the evidence, appellant requested 
peremptory instructions for a directed verdict, and such 
request was denied. (Joint App. 200) 

The jury returned a verdict for appellee for $7,500. Ap¬ 
pellant moved (1) for a judgment non obstante and (2) for 
a new trial, the latter motion being predicated primarily on 
the ground that the verdict was so grossly excessive as to 
shock the conscience of the Court, and was the result of pas¬ 
sion. prejudice and feeling. Both motions were denied. 
(Joint App. 16, 17) In the order denying the motion for 
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new trial, the Court determined that the total amount of 
damages awarded was excessive and that there should be a 
remittitur of $5,000, or, alternatively, a new trial should be 
granted. (Joint App. 17) Appellee having acquiesced in 
a remittitur, the motion was denied and judgment there¬ 
upon entered. From such judgment, this appeal is prose¬ 
cuted. 


STATEMENT OF POINTS. 

1. The Court erred in denying appellant’s motion to de¬ 
clare a mistrial. 

2. The Court erred in denying appellant’s motion for a 
directed verdict at the close of appellee’s case in chief. 

3. The Court erred in denying appellant’s prayers for a 
directed verdict at the close of all the evidence. 

4. The Court erred in rulings upon the evidence, namely: 

(a) In admitting evidence that appellee had been ex¬ 
onerated by the War Department. 

(b) In admitting evidence that in 1940 appellant at¬ 
tempted to unlawfully induce the witness Lavcock to 
leave North Carolina so that he could not testify for 
appellee. 

(c) In admitting evidence that in 1939 appellant was 
seen with appellee’s wife in a parked automobile, hug¬ 
ging and kissing her. 

(d) In admitting in evidence letter dated December 
23,1939, from appellant to appellee’s wife. 

(e) In excluding from evidence the several docu¬ 
ments enclosed with appellant’s letter of February 1G, 
1943. 

5. The Court erred in denying appellant’s motion to set 
aside the verdict and grant a new trial, because the verdict 
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was so grossly excessive as to shock the conscience of the 
Court and was the result of passion, prejudice, and feeling. 

6. The Court erred in denying appellant’s motion for 
judgment notwithstanding the verdict. 

SUMMARY OF ARGUMENT. 

While we rely upon all the errors assigned, they may be 
compressed into the following main contentions, namely: 
(1) The uncontradicted evidence established that the state¬ 
ments in the excerpt from appellant’s letter were substan¬ 
tially true, were made in good faith, and for justifiable ends. 
Accordingly, the trial court should have directed a verdict 
at the close of appellee’s case in chief. Any lack of real 
dispute as to essential facts was even more completely dem¬ 
onstrated at the close of the whole evidence, and accordingly 
the Court should have directed a verdict in accordance with 
appellant’s request for peremptory instructions. (2) Im¬ 
proper and prejudicial evidence, namely, that appellee had 
been exonerated by the War Department, was admitted 
over objection, and as a result of a gratutious statement by 
one witness. This was so far prejudicial that the Court 
should have directed a mistrial. (3) Errors were committed 
by the Court in rulings upon the evidence, the effect of which 
was to inject into this case collateral matters having a direct 
tendency to inflame the minds of the jury and arouse their 
prejudice against appellant. (4) Passion, prejudice and 
feeling having been injected into the case so that a grossly 
excessive verdict resulted, it was the duty of the trial Court 
to set the verdict aside and not undertake to ameliorate its 
effect bv reduction in amount. 
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ARGUMENT. 

Point I. 

Verdict Should Have Been Directed. 

When this case came on for trial, appellee elected not to 
go to the jury on the issue as to the truth or falsity of any 
statements contained in appellant’s letter other than those 
stated in the brief excerpt therefrom. He testified that he 
is a member of the bar of three jurisdictions, and had been 
admitted to practice before the Supreme Court of the United 
States. (Joint App. 105, 106) At the time of trial, he was 
a commissioned Officer in the United States Army, serving- 
on the staff of the Quartermaster Branch in the Military 
District of Washington. (Joint App. 106) The other 
charges made against him were that he had mismanaged and 
embezzled trust funds belonging to his minor daughter, 
(Joint App. 2, 3, 220), had speculated on margin with 
another trust fund and embezzled a substantial part thereof 
(Joint App. 5), and had conveyed his home with intent to 
hinder and delay collection of judgments obtained against 
him for breach of trust (Joint App. 4). Neither he, nor his 
counsel, indicated any reason why he did not go to the jury 
on the issue as to the truth or falsity of those charges. The 
utmost that appears is a statement by one of his counsel 
that they wished to confine their case “entirely to one alle¬ 
gation in the declaration”. (Joint App. 18) Undoubtedly, 
the other charges made in the letters complained of were 
true. The onlv issue, therefore, was as to the truth of the 
statements made in the excerpt relied upon. 

We have already stated the evidence in detail upon this 
narrow issue. No useful purpose would be served by repe¬ 
tition. It affirmatively appeared on the appellee’s case in 
chief that all of the statements contained in the excerpt 
from appellant’s letter were true. Accordingly, we submit 
that there was then presented the question whether the com¬ 
munication was privileged. That question was solely for 
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the determination of the Judge and should not have been 
submitted to the jury. 

Sivift <£ Co. v. Gray, 101 F. (2) 976, 981. 

Upon the question of privilege, we submit that the law 
is well settled that there can.be no recovery where the mat¬ 
ter charged as libelous was true, and was published with 
good motives and for justifiable ends. Such, indeed, is the 
statute law of this jurisdiction. 

Title 22, Section 2303, D. C. (’ode 1940. 

That appellant was actuated by proper motives and was 
seeking justifiable ends plainly appeared. Boone was trus¬ 
tee of certain trusts. In one trust he held funds represent¬ 
ing the proceeds of life insurance policies on the life of his 
deceased father-in-law for the benefit of his own daughter. 
(Joint App. 38) He was charged with dissipating that 
fund. (Joint App. 38) Notwithstanding the nature of the 
suit, he failed to appear, but through his counsel sought a 
continuance under the Soldiers’ and Sailors’ Civil Relief 
Act. (Joint App. 40) Apparently he was stationed in 
Washington at the time, as he was when the case at bar was 
tried. (Joint App. 106) Appellant regarded the matter as 
important and came to Washington for the purpose of find¬ 
ing out at the War Department whether Boone could get 
leave to appear. (Joint App. 41) He said he talked to a 
Colonel Meacham, with whom he left certain depositions. 
(Joint App. 41) At the suggestion of Colonel Meacham he 
said he wrote the letter to the Adjutant General; that he 
would not have known to write it to the Adjutant General 
if the Colonel had not told him. (Joint App. 41) Colonel 
Meacham was produced as a rebuttal witness by appellee. 
He recollected that he was interviewed by an attorney from 
North Carolina on the question whether the War Depart¬ 
ment would force an officer on duty in Washington to appear 
in a suit in North Carolina when that court had no jurisdic¬ 
tion over him. He did not recollect that appellant asked the 
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specific question whether such officer could, if he made 
application, obtain leave to attend a trial to which he was a 
party. (Joint App. 192, 195, 196) This was the nearest 
thing to any contradiction of appellant’s statement as to 
what motivated him in writing the letter in question. It 
fell far short and there was no issue for the jury respect¬ 
ing it. 

Moreover, appellant was clearly within his rights in mak¬ 
ing the disclosures. They were submitted to the War De¬ 
partment in the form of a “Confidential” communication 
(Joint App. 219). As a lawyer seeking to enforce the rights 
of his clients, appellant had a perfect right to do whatever 
lie could to assure Boone’s attendance. The background of 
prior litigation was hardly calculated to impute infallibility 
to Boone’s assertion that he could not get leave. If, as ap¬ 
pellant said in his letter, Boone filed an answer setting up 
“that he decided that very day to change his residence from 
North Carolina, and that the North Carolina courts did not 
have jurisdiction of the matter, although he promised an 
accounting when he has a little time”, (a statement the truth 
of which was not denied by Boone), appellant would have 
been derelict in not following up the question whether 
Boone could get leave to attend trial. In this connection, 
the Supreme Court made the following observation as to 
Boone’s attitude: 

“The court was dealing not only with an individual 
hut with a trustee, one charged with default in his dnt.v, 
and with a fund which was said to be in jeopardy. De¬ 
fendant (meaning Boone) in spite of his military ser¬ 
vice in Washington was continuing to administer the 
fund. The defendant was a member of the bar, and the 
charges struck at his honor as well as at his judgment. 
Instead of seeking the first competent forum and the 
earliest possible day to lay his accounts out for vindica¬ 
tion, he sought to escape the forum and postpone the 
day.” 

Boone v. Lightner, 319 U. S. 561,. 575, 87 L. ed. 1587, 
1596. 
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If, as the Supreme Court says, Boone “sought to escape 
the forum and postpone the day”, it was appellant’s duty 
to see whether he could be made to appear. This is pre¬ 
cisely why appellant visited the War Department, and there 
is not the slightest denial that his letter was written to the 
Adjutant General’s Office at the suggestion of Colonel 
Meacham. We contend, therefore, that the communication 
was made in good faith in the discharge of a duty and, there¬ 
fore, it was privileged. Authorities which support this view 
are 

National Disabled Soldiers League, Inc. v. Ilaan, 55 
App. D. C., 243. 

Kroger Grocery and Baking Company v. Yount, 6G 
F. (2) 700, 702, 704. 

Montaomcry <& Ward Company v. Watson, 55 F. (2) 
184, 187.' 


Point 2. 

Mistrial Should Have Been Directed. 

Over objection of appellant, appellee was permitted to 
testify that he had been exonerated by the War Department 
as to all charges made against him. (Joint App. 115) 
When the witness Rhodes was being examined he was asked 
the question whether appellee had been disciplined as a re¬ 
sult of any of the charges. He answered “well, he was ex¬ 
onerated.” To this testimony appellant objected, moved 
the court to strike out the answer, and to instruct the jury 
to disregard it. Appellant further moved the court to with¬ 
draw a juror and declare a mistrial. Both of said motions 
were denied. (Joint App. 122, 123) 

It is perfectly clear that whether appellee had been exon¬ 
erated by the War Department or not was not an issue be¬ 
fore the jury. What the War Department investigation con¬ 
sisted of, who appeared, what kind of a proceeding was re¬ 
sorted to, were matters not disclosed. Appellant was not a 
party and cannot be bound by any finding which the War 
Department might make. It was, therefore, improper to 
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show exoneration, the sole purpose of which would be to 
influence the jury in appellee’s favor. Studied effort to 
bring out exoneration should have been rebuked, and a 
mistrial directed. 


Point 3. 

Errors in Rulings on Evidence. 

Over objection of appellant, the Court admitted evidence 
that in December, 1939, the witness Laycock, a paid investi¬ 
gator in Boone’s employ (Joint App. 89) observed appel¬ 
lant engaged in kissing Mrs. Boone on two occasions. (Joint 
App. 75, 76) That at the request of Mrs. Boone this wit¬ 
ness arranged to see appellant (Joint App. 78, 79). That 
pursuant to this arrangement he met appellant in the lobby 
of the King Cotton Hotel at Greensboro, North Carolina, 
and it was there that he was paid $100 by appellant to leave 
the state so that he could not testify against Boone in a suit 
to be brought. (Joint App. 79, 80) 

Whether any such transaction took place, we submit, was 
wholly immaterial to this suit. 

Moreover, it was too remote and could not possibly reflect 
upon the motive of appellant in writing a letter three or 
four vears later. 

Over objection of appellant, the Court permitted the wit¬ 
ness Guinn, a doctor employed by appellee, to testify that as 
a result of an examination of the Boone children, and dis¬ 
cussions with appellee, he went to see their mother in North 
Carolina: that while there, he talked with appellant who 
told him that he was dealing with a crook, and showed him 
some papers to more or less prove it, and that he intended 
to knock him out of the War Department. (Joint App. 
103, 104) 

Over objection of appellant, the Court admitted in evi¬ 
dence a letter dated December 23, 1939, written by appel¬ 
lant to appellee’s wife (Joint App. 180: Pltff’s Exhibit 5, 
Joint App. 212-215). This letter, as plainly appears on its 
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face, was written more than three years prior to the letter 
involved in this case. It was written just before Christmas, 
the sole purpose thereof being to reassure Mrs. Boone, who 
had been through a series of trying events, in connection 
with litigation involving appellee, particularly, custody 
of their children. (Joint App. 181, 182) It was used, how¬ 
ever, as a basis for contending that there was a surrepti¬ 
tious love affair between appellant and Mrs. Boone, and for 
the purpose of arousing the passion and prejudice of the 
jury. We submit that it was clearly inadmissible, and in 
allowing it to be read to the jury, the Court committed error. 

Appellant sought to introduce the documents enclosed 
with his letter of February 16,1943. These documents were 
referred to in the letter and as constituting the basis for the 
statements made therein. Just as the entire letter, as dis¬ 
tinguished from excerpts from it, had to be considered, so 
we submit everything which was enclosed with the letter 
should have been considered in determining appellant’s lia¬ 
bility. These documents were, on objection by appellee, ex¬ 
cluded. We submit this was likewise erroneous. 

Point 4. 

New Trial Should Have Been Granted. 

The verdict of the jury, as recorded in the court below, 
was in favor of appellee, for $7500 (Joint App. 14). As 
shown by the stenographic transcript $2,500 was awarded 
for injury and $5,000 as punitive damages (Tr. 319-321). 
Appellant seasonably filed two motions (1) for judgment 
notwithstanding the verdict and (2) for new trial (Joint 
App. 15 16). These motions resubmitted points of law 
raised during the trial. In the motion for new trial, how¬ 
ever, appellant assigned that “The verdict of the jury is so 
grossly excessive as to shock the conscience of the Court 
and is the result of passion, prejudice and feeling”. (Joint 
App. 15) Both motions were denied. (Joint App. 16, 17) 
In its order denying the motion for new trial, the Court ex- 
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pressly determined that the verdict was excessive and di¬ 
rected a remittitur of $5,000, or alternatively, that a new 
trial be granted. Appellee having entered such a remittitur, 
the motion was denied (Joint App. 17). 

In the light of the record before him, we submit that the 
verdict was the result of passion, prejudice and feeling. The 
trial court undertook to correct the verdict by directing a 
remittitur. This, we submit, was not enough. Under the 
authorities, the only effective relief was to set the verdict 
aside and grant a new trial. 

In Minneapolis St. Paul & Sault Ste. Marie Ry. Co. v. 
Moquin, 283 U. S. 520, 75 L. ed. 1243 respondent recovered 
damages for personal injuries sustained while employed by 
petitioner. There was a motion for new trial on the ground 
that misconduct of respondent’s counsel in making appeals 
to passion and prejudice had prevented an impartial trial. 
This motion -was denied and petitioner appealed to the Su¬ 
preme Court of Minnesota. That Court found that the ver¬ 
dict was excessive because of passion and prejudice, and 
directed a new trial unless respondent should file in the trial 
court a remittitur as to part of the verdict. Such remittitur 
was filed, and thereupon judgment was entered for the re¬ 
mainder. Petitioner again appealed, and the Supreme 
Court of Minnesota affirmed. Certiorari was granted to 
review “the question arising from the failure of the state 
court to grant a new trial in a case under the Federal Em¬ 
ployers' Liability Act where the verdict was obtained by ap¬ 
peals to passion and prejudice .” In reversing the judg¬ 
ment, the Supreme Court said: 

“It is unnecessary to cite from the record what oc¬ 
curred at the trial, or to discuss the propriety of the 
views of the court below as to the basis of the verdict. 
The finding is quoted above, and our sole concern is as 
to the action it requires. Nor need we inquire into the 
rules applicable in trials under state law. Whether 
under the state’s jurisprudence the present record 
would entitle petitioner to a new trial or to such a con¬ 
ditional order as was awarded is immaterial. 
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“In actions under the Federal statute no verdict cm 
be permitted to stand which is found to be in any degree 
the result of appeals to passio7i and prejudice. Obvi¬ 
ously such means may be quite as effective to beget a 
wholly wrong verdict as to produce an excessive one. 
A litigant gaining a verdict thereby will not be per¬ 
mitted the benefit of calculation, which can be little bet¬ 
ter than speculation, as to the extent of the wrong in¬ 
flicted upon his opponent. ’ ’ 

National Surety Co. v. Jean, 61 F. (2) 197, was a suit for 
damages for wrongful attachment. The jury returned a 
verdict for the plaintiff for $25,000. On motion for new 
trial, the trial court filed a memorandum opinion, saying, 
among other things: 

“So it is now before me on motion for new trial the 
main ground of which is ‘the damages assessed by the 
jury are excessive.’ I should have said that the pres¬ 
ent jury fixed the damage at $25,000 and it is argued 
now that is unreasonable and show’s malice, caprice or 
excitement and that it is for that reason I should at 
least order a remittitur.” 

The Court of Appeals said: 

“Then, after a rather full discussion touching the 
elements of damage involved, the Court concluded that 
its conscience would rest easy if it should suggest a re¬ 
mittitur of $5,000. The memorandum continued: ‘I 
believe if a remittitur of $5,000.00 be entered I w’ill 
overrule the motion for a new r trial.’ ” 

“This was a definite, though indirect, holding that 
the verdict was excessive, and although the memoran¬ 
dum contains no specific statement to that effect we 
infer that the court ascribed the error to passion, preju¬ 
dice, or caprice as these w’ere the only causes urged as 
as basis for its action or mentioned in the memoran¬ 
dum. Indeed, an examination of the records discloses 
no other reasonable explanation for the holding. The 
suggested remittitur was accepted, judgment for 
$20,000 was entered, and the motion for a new trial was 
overruled. Appellant excepted and assigned error. 
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“The granting or denial of the motion was in the 
sound discretion of the trial court and is not reviewable 
except for a clear abuse of discretion, (citing cases), 
but we do not find it necessary to determine whether 
there was such abuse in the present case since the trial 
court itself evidently found that the excessive verdict 
was the result of passion, prejudice or caprice. Our 
question is whether after such finding the trial court 
may correct the mistake by the suggestion and accep¬ 
tance of a remittitur, and the answer is that it could 
not. (Citing cases) The remedy is a new trial 

Brabham v. State of Mississippi, 96 F. (2) 210, was a suit 
against the sheriff and two deputies, to recover damages 
for personal injuries inflicted upon the infant plaintiff a boy 
of fifteen years, in cruelly and oppressively beating him. 
The jury returned a verdict for the plaintiff for $15,000, 
upon which there was judgment. On a motion for new trial, 
the court ruled that the verdict was oppressive in amount, 
and directed a remittitur of $10,000. One of the main ques¬ 
tions on appeal was whether this was enough, just as in this 
case the question is presented whether the Court could cure 
the erroneous verdict by reducing the amount thereof. The 
Court said: (p. 213) 

“We agree with appellants, too, that a new trial 
ought to have been granted instead of trying to amelio¬ 
rate a verdict which the trial judge concluded was op¬ 
pressive and amounted to an injustice. The resent¬ 
ment and revulsion of feeling against what the jury ap¬ 
parently regarded as acts of high-handed oppression 
on the part of a petty officer, and as callousness toward 
those acts implied in retaining him in office, evidenced 
by the highly punitive character of the verdict, while 
natural and reasonable enough in determining who 
should be selected as officers of a community, have no 
place in the jury room. Verdicts made excessive by the 
passion and prejudice springing from indulgence, in 
the jury room, in such feelings, may not be cured by a 
remittitur but only by a new trial.” * * * * 

“The District Judge felt as the jury did and as we 
do, the outrageousness of Varnado’s conduct, if, as the 
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jury evidently believed the circumstances of the arrest 
were as plaintiff’s evidence declared them to be. He re¬ 
gretted, as we do, that the jury in the course of consider¬ 
ing the damages appropriate to be awarded was carried 
away by a sense of that outrage. He thought that a re¬ 
mittitur would restore to the verdict the cool justice 
that it lacked. 

“We understand the law to be otherwise. We under¬ 
stand that ivhilc mere excessiveness in the amount to be 
awarded may be cured by a remittitur, that excessive¬ 
ness which results from passion and prejudice, however 
natural the resentment which arouses it, may not be so 
cured” 

Re-hearing denied 97 F (2) 251; Certiorari denied 305 
U. S. 036, 83 L. ed. 409. 

See also, Newell on Slander and Libel, 4th ed., Sec. 789. 

In the case at bar as in the cases cited, the principal 
ground assigned for the motion for new trial was that the 
verdict was so excessive as to shock the conscience, showing 
that it was the result of passion, prejudice and feeling. The 
trial court was so persuaded. No other possible reason could 
have dictated his ruling. Being convinced that passion, 
prejudice and feeling influenced and were responsible for 
the verdict, the court should have set it aside, and his fail¬ 
ure so to do was reversible error. 

CONCLUSION. 

On appellee’s case in chief, there was no real issue upon 
any essential fact. The evidence wholly failed to establish 
liability, and the Court should have directed a verdict. On 
the whole evidence it was plain that the communication in 
question was privileged. It was not induced by malice. On 
the contrary, appellant acted in good faith, in the service 
of his clients, and for the purpose of assisting in the enforce¬ 
ment of their rights. Therefore the Court should have di¬ 
rected a verdict for appellant. By reason of errors in the 
admission and exclusion of evidence, the Court permitted an 
accumulation of collateral issues to be presented, calculated 
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to inflame the passions of the jury against appellant. The 
jury were prejudiced thereby, as evidenced by the excessive 
verdict rendered. By reason of such prejudice and passion, 
admittedly found by the trial court, we submit that the ver¬ 
dict should have been set aside and a new trial granted. 
Failure of the Court so to do, requires a reversal of the 
judgment. 

Respectfully submitted, 

Louis M. Denit, 

A. Leckie Cox, 

Attorneys for Appellant. 

Brandenburg & Brandenburg, 

Of Counsel. 
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District of Columbia. 


No. 9033. 


M. Ryan McCown, Appellant 
v. 

Daniel F. Boone, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, awarding 
damages to the plaintiff upon a complaint charging the de¬ 
fendant with the publication of a libel. For convenience, 
the appellant will sometimes be referred to herein as the 
defendant, and the appellee as the plaintiff. 

i 
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The complaint as filed, was in three counts; the first 
count charged the publication by the defendant of certain 
libelous matter contained in two letters written by the de¬ 
fendant to the plaintiff’s superior officers in the Army; the 
second count charged the defendant with criminal conver¬ 
sation with the plaintiff’s wife; and the third count alleged 
facts intended to constitute the basis for injunctive relief 
against the defendant. At the pretrial of the case, the pre¬ 
trial justice sustained a motion of the defendant to strike 
the second count which charged criminal conversation, a 
defense of the Statute of Limitations having been inter¬ 
posed by the defendant in addition to his denial of the 
charge, and it being conceded by the plaintiff that the 
Statute had run against any such alleged offense. (Joint 
App. 8, 9,10) 

At the trial, plaintiff confined his proof to so much of 
the allegations contained in the first count of the complaint 
as charged the defendant with publishing, with express 
malice, of and concerning the plaintiff, the following 
matter, which the plaintiff claimed was “false, malicious 
and defamatory” (Joint App. 3, 4). 

“In the Superior Court of Forsyth County, North 
Carolina, litigation involving the custody of the two 
Boone children was tried before Hon. J. A. Rousseau, 
Judge of the Superior Court of North Carolina, com¬ 
mencing on June 23rd, 1941. An affidavit was offered 
by Mrs. Martha Lightner Boone, which, among other 
things, charged that her husband exchanged the original 
engagement ring given her by offering her a ring some¬ 
time after her marriage which he represented as a 
very expensive diamond ring, costing about $1500.00, 
and that after the separation she discovered that the 
stone in said ring was not a diamond. In answer to 
this affidavit Major Boone introduced his own affidavit, 
asserting that the stone was a genuine diamond, and 
he offered the affidavit of B. Michaelson, Sr., a jeweler 
in Washington, D. C., whose address is 1105 G St., 
N. W., to the effect that he had mounted a perfect blue 
white diamond for Major Boone, and that the mounting 
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was of the finest platinum. Major Boone testified 
orally, “I have the original bill for the ring. I paid 
$200.00 for the mounting, and $700.00 for the stone”, 
and made it very clear that if the stone in the ring 
was not a diamond that someone else had substituted 
the present stone. While in Washington in March, 
1942, engaged in the trial of the custody case over the 
Boone children, in the District Court of the United 
States for the District of Columbia, the writer, to¬ 
gether with Mr. J. E. Shipman, of Hendersonville, 
North Carolina, who was one of Mrs. Boone’s attor¬ 
neys, called on Mr. Michaelson at his place of business, 
and exhibited the ring in question, and Mr. Michaelson 
identified it positively stating that his mark was on 
the mounting, and that the stone then in the ring had 
not been substituted, but was the same stone which he 
placed in there for Major Boone when the ring was 
originally purchased. Mr. Michaelson further stated 
that the stone cost $23.00 or $30.00, and the mounting 
$100.00 or $125.00. It is obvious that the testimony of 
Major Boone regarding the ring was false, and that he 
had again attempted to mislead the Court;” 

The plaintiff claimed in his complaint that the language 
quoted immediately above meant and charged that he had 
committed the crime of perjury on two occasions. Plaintiff 
was and is a Major in the Army on active duty in Wash¬ 
ington, D. C. and lie demanded both compensatory and 
punitive damages for the publication. 

Defendant’s answer admitted the writing and mailing of 
the letter containing the foregoing language to the Adjutant 
General of the United States Army, at Washington, D. C. 
(Joint App. 7) It was stipulated at the pretrial that this 
letter was received at the War Department and read there 
(Joint App. 10). 

Plaintiff testified in his own behalf, and a number of wit¬ 
nesses gave their testimony in support of his side of the 
issue. The defendant, who was first called as a witness 
for the plaintiff, thereafter testified on his own behalf, and 
also offered the testimony of other witnesses in support of 
his side of the issue. 
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The case was submitted to the Court upon instructions 
as to the law and a verdict for the plaintiff was returned 
for the amount of $7300.00 damages (Joint App. 14). The 
defendant moved for a judgment notwithstanding the ver¬ 
dict and also for a new trial. The court denied defendant’s 
motion for a judgment, (Joint App. 171) and, in connection 
with the motion for a new trial, held that the jury’s award 
of damages was excessive and that there should be a 
remittitur of $5000.00 entered by the plaintiff, or alterna- 
tivelv that a new trial should be granted. The remittitur 
was entered on behalf of the plaintiff and, thereupon the 
motion for a new trial was denied and the judgment stood 
for the amount of $2500.00 instead of the amount of 
$7500.00 which the jury had found (Joint App. 17, 18). 
This is the judgment which has been appealed from in this 
ease. 


SUMMARY OF ARGUMENT. 

1. It would have been error for the court to direct a 

verdict for the defendant as requested. The writing and 

publication by the defendant of and concerning the plaintiff 

of the defamatory language complained of and hereinbefore 

set out was both admitted bv the defendant and otherwise 

•> 

proved. The publication of the language used was action¬ 
able per sc, unless the same were true or written without 
malice, under a condition of privilege. There was sub¬ 
stantial, competent evidence before the court and jury 
tending to prove both the falsity of the publication, and 
actual or express malice on the part of the defendant in 
making the publication. Damages were presumed as a 
matter of law and, in addition, special damages were 
proved. 

2. There was no basis for defendant’s motion for the 
court to declare a mistrial. The court did not commit 
errors as complained of by appellant. 

3. None of the rulings of the court on the admissibility of 
evidence, which are complained of by the appellant in his 
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brief, were errors of law. No evidence or exhibits were 
received which were not pertinent, relevant and otherwise 
competent, and none which the defendant proffered were 
excluded which should have been received. 

4. The court properly denied both the motion for judg¬ 
ment for the defendant notwithstanding the verdict, and 
the motion for a new trial. The appellant concedes (Joint 
App. 15) that these motions resubmitted points of law 
raised during the trial, but he, also, contended, in his 
motion for a new trial, that the verdict was so grossly ex¬ 
cessive as to shock the conscience of the court and was the 
result of passion, prejudice and feeling. It is to be ob¬ 
served, however, that appellant’s motion for a new trial 
did not refer the Court to anything in the record other than 
the verdict, itself, which might indicate the presence of any 
such alleged, passion, prejudice or feeling. The Court did 
determine that $7500.00 by way of damages was excessive 
and for that reason that there should be a remittitur or, 
alternatively a new trial. The record does not disclose that 
the Court found that the jurors were influenced by passion, 
prejudice or feeling as is now claimed by appellant (Joint 
App. 17, 18). The remittitur having been entered, the 
Court found that the motion for a new trial should be 
denied. 

ARGUMENT. 

Appellant’s argument contained in his brief consists of 
the following points: 

1. That a verdict for the defendant should have been di¬ 
rected by the Court. 

2. That the Court should have directed a mistrial. 

3. That the Court committed reversible errors in its rul¬ 
ings on matters of evidence. 

4. That a new trial should have been granted upon de¬ 
fendant’s motion therefor. 

These points will be answered in their stated order. 
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Point 1. 

The Court properly denied defendant’s motion for a directed 

verdict. 

The plaintiff was a commissioned officer in the armed 
forces of the United States, serving in the Quartermaster 
Branch of the Military District of Washington, having the 
rank of Major. The words written and published by the 
defendant of and concerning the plaintiff were defamatory 
and libelous per se; substantial competent evidence was re¬ 
ceived which, if believed by the jury, was abundantly suffi¬ 
cient to prove that the defamatory words were false, and 
published by the defendant with actual or express malice. 
While damages are presumed in cases of libels per se, in 
this case defendant showed actual damages. The law is 
well settled that where there is any substantial evidence 
introduced in support of a plaintiff’s claim, a motion for a 
directed verdict should be denied. 

City and Suburban Ry. v. Cooper . 32 App. D. C. 500 
Milson v. Gerstenberg , 43 App. D. C. 165 

Defendant charged that the plaintiff gave false testimony 
concerning a certain ring which plaintiff had given his wife, 
and that he attempted to mislead the Court in connection 
therewith, in a judicial proceeding in a North Carolina 
Court (Joint App. 222, 223). This charge related (a) to 
an affidavit made by one B. Michaelson, Sr., a jeweler, 
which the plaintiff filed in this North Carolina proceeding, 
(b) to plaintiff’s own affidavit, (c) and his oral testimony 
in that Court. (Joint App. 222, 223). 

The publication of the defamatory writing was admitted 
in defendant’s answer and again admitted bv the defendant 
on the witness stand (Joint App. 7, 27). In support of 
plaintiff’s allegation that the words complained of were 
false, the said B. Michaelson, Sr., was called as a witness 
for the plaintiff in the Court below and testified that the 
information concerning the ring, contained in his said affi- 
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davit in the North Carolina court, was “absolutely true” 
(Joint App. 74). Other testimony relating to this ring given 
by the witness Michaelson is indicated in the following ques¬ 
tions and answers appearing in the transcript of his testi¬ 
mony: 

“Q. Did there come a time, Mr. Michaelson, when 
Major Boone came down to you to have set a diamond 
ring? 

“A. 1 remember this clearly. # * * 

“Q. What kind of a stone was it? 

“A. It was an emerald cut diamond.” (Joint App. 

55 ) 

“Q. About what size? 

“A. Approximately—well, I should say over two 
carats. Just exactly the weight 1 couldn’t say.” (Joint 
App. 55) 

“Q. The stone that was brought to you by Major 
Boone and Mr. Mehlig, did you set that stone in a 
mounting? 

“A. I made a mounting and set the stone in it.” 
(Joint App. 56) 

“Q. Did there come a time, Mr. Michaelson, when 
Mr. McCown came to your establishment? 

“A. Yes. 

“Q. When was that, if you recall—about ? 

“A. I don’t recall. It was somewhere around 1040 
or 1941. No; it couldn’t have been 1942. I think it was 
1941, I believe. 

“Q. Did he bring with him a stone? 

“A. Yes. 

“Q. Was the mounting in that ring the same one that 
you had made? 

“A. Yes. 

“Q. Was the stone in that ring the same one you had 
put in that mounting? 

“A. No. 

“Q. Did he ask you to testify in regard to that stone? 

“A. Yes; he did.” (Joint App. 56) 

# # # 

The witness Michaelson further testified in response to 
questions by the Court that he never set but one stone for 
the plaintiff (Joint App. 60). 
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The appellee (plaintiff) testifying in his own behalf as 
plaintiff in the Court below, stated that the stone which 
was put in the ring referred to, by Mr. Michaelson, was a 
genuine blue-white diamond between two and one-half and 
three carats (Joint App. 106). The above-mentioned affi¬ 
davit of the appellee which had been filed in the North Caro¬ 
lina Court likewise stated that this stone was “a perfect 
blue-white diamond” (Joint App. 216). 

The testimony of the appellee discloses that the ring re¬ 
ferred to was given by the appellee to his wife in 1933 and 
was worn continuously by her thereafter until she sepa¬ 
rated from her husband (the appellee) in 1939 (Joint App. 
107,108). The appellant testified that, “As I recall it,” the 
appellee had his wife’s jewelry at the time of his separa¬ 
tion; that thereafter the wife turned this jewelry over to 
the appellant, (defendant McCown); that the ring in ques¬ 
tion had been in appellant’s safe and in his possession prac¬ 
tically the whole time since the said separation (Joint App. 
31). * 

It is not believed to be necessary to argue further that 
there was substantial evidence of the falsity of the publica¬ 
tion. 

On the question of whether the publications were made 
with actual or express malice on appellant’s part, the evi¬ 
dence was amply sufficient for submission to the jury. The 
motive of the appellant is indicated by the closing para¬ 
graph of his letter to the Adjutant General of the Army, 
wherein appellant said: 

“The sole purpose of this letter is to bring to your 

attention facts which undoubtedly disclose the true 

character of this individual, and the desired end is that 

vour Armv mav not have such unworthv individuals 
• •> » * 

in positions of trust and responsibilitv” (Joint App. 
223). 

The entire letter above referred to and containing the 
particular language charged herein to have been libelous 
was put in evidence by the appellant, as defendant in the 
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Court below, and is Defendant’s Exhibit No. 11-B (Joint 
App. 166, 219, 223). The “desired end” of the writing, to 
give the language used a reasonable construction, was to 
get the appellee out of the Army. This should be consid¬ 
ered in the light of other evidence in the record relating 
to appellant’s solicitations of the witness Michaelson, in 
respect of having him give further testimony in the North 
Carolina Court concerning the ring (Plaintiff’s Exhibits 
Nos. 1, 2, and 3). (Joint App. 207-211). With full knowl¬ 
edge of the contents of the affidavit of the witness Michael¬ 
son, then on file, and of the fact that the said witness had 
not indicated any intention of giving further testimony, as 
was suggested that he might do in the said three letters of 
the appellant constituting plaintiff’s Exhibits Nos. 1, 2, and 
3, the defendant wrote the letter complained of in this cause 
to the Adjutant General. 

Actual or express malice was further proved, or could 
reasonably have been inferred, from numerous other inci¬ 
dents for which there was substantial evidence tending to 
prove. The record discloses that appellant had been one 
of the attorneys for the appellee’s wife, at least since some 
time in the year 193.9, when appellee and his wife separated; 
that there had been much litigation between appellee and 
his wife, some of which was pending at the time when ap¬ 
pellant wrote the letter complained of. This litigation re¬ 
lated to marital matters, custody of children, and property 
rights. The appellee testified that prior to the writing of 
the letter complained of, the appellant committed a physi¬ 
cal assault upon the appellee on the occasion of a hearing 
before a Master in one of these cases, in a court room in 
Nortli Carolina (Joint App. 110, 111). This testimony was 
corroborated by the testimony of Mary Elizabeth Stabler 
(Joint App. 124): 

“Q. In a case in North Carolina, in which Mr. Boone 
was testifying, and Mr. McCown was present; do you 
recall that? 

“A. Yes, sir; I do. 
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“Q. Do you recall anything unusual that happened 
at that hearing? 

“A. Well, Mr. McCown tried to have a little fight 
with Major Boone. He hit him in the jaw, and tore two 
buttons of his shirt, pulled his tie off, as Major Boone 
was leaving the court room.” 

Witness Eugene Henderson Laycock testified that in a 
conversation which he had with the appellant, at Greens¬ 
boro, North Carolina, in the year 1940, the appellant stated 
that “if he ever caught Major Boone out by himself he was 
going to beat the hell out of him” (Joint App. 79). 

Dr. Kay F. Guinn testified that on a date which he fixed as 
“I believe it was June 29, 1942,” he called at appellant’s 
office in Tryon, North Carolina, and met the appellant there; 
that appellee’s wife was present in appellant’s office at the 
time. That on this occasion the appellant made statements 
concerning the appellee, which are indicated in the follow¬ 
ing questions and answers: 

“Q. Did this defendant (appellant McCown) make 
any statements in regard to the plaintiff (appellee 
Boone) in your presence? 

“A. Yes, he did. 

“Q. WTiat did he say? 

“A. Well, after he said that I was dealing with a 
crook, and showed me some papers to more or less 
prove it, and I told him I was not interested in that 
feature of the situation, and didn’t look at the papers. 
He also indicated that when he got through with Major 
Boone at the War Department, whoever might be up 
there, or such, he wouldn’t be there. 

“Q. What did he say about it? 

“A. He said, ‘I intend to produce evidence in the 
War Department which will probably result in his be¬ 
ing let out;’ that is what he said.” 

*■ # • 

“Q. What did the defendant say? 

“A. Well, he had already said that he intended to 
knock him out of the War Department” (Joint App. 
103, 104). 



11 


The appellant’s claim that lie wrote the letter to the Ad¬ 
jutant General because he was asked to do so by Colonel 
Meacham of the U. S. Army (Joint App. 41, 42), was de¬ 
nied by the Colonel (Joint App. 195, 196). 

The appellee and witness Laycock, each, testified to as¬ 
sociations between the appellant and appellee’s wife, from 
which the jury would have been justified in inferring actual 
malice on the appellant’s part in writing the letter com- 
plianed of (Appellee’s testimony, Joint App. Ill, 112; Wit¬ 
ness Laycock’s testimony, Joint App. 75, 76). 

In further support of the claim of express malice in the 
publication, the Court’s attention is called to the testimony 
concerning the payment of $100.00 by the appellant to the 
witness Laycock, at a time w’hen the said Laycock was 
known by the appellant to be a witness for the appellee in 
cases then pending in the North Carolina Court. The cir¬ 
cumstances surrounding the admitted fact of the turning 
over of this money by the appellant to witness Laycock is 
contained in the following testimony: the testimony of wit¬ 
ness Laycock (Joint App. 79, 80); the testimony of appel¬ 
lant (Joint App. 37); the testimony of James Edward Ship- 
man, another attorney for appellee’s wife (Joint App. 149). 
The Court’s attention is respectfully directed to this testi¬ 
mony without further argument concerning it. 

Express malice is a question of fact for the jury. It may 
be inferred from other facts, as well as directly proved. 

White v. Nicholls , 44 U. S. 266,11 L. Ed. 590 

Brice, v. Curtiss , 38 App. D. C. 304 

Ashford v. Evening Star Newspaper Co., 41 App. D. 
a 395 

Washington Times Co. v. Bonner , 66 App. D. C. 280, 
86 Fed. (2d) 836 

“If the (plaintiff) produced any evidence from which 
express malice could legally be inferred then it was 
proper to submit the question to the jury; • * V’ 

Fahr v. Ilayes, 50 N. J. L. 275, 13 Atl. 261 
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The above quoted language from the opinion of the New 
Jersey Court in Fahr v. Hayes, supra, was cited with ap¬ 
proval by the Court of Appeals of the District of Columbia 
in Brice v. Curtiss, supra, 38 App. D. C. 304. To the same 
effect, see White v. Nicholls, supra, 44 U. S. 266, 11 L. Ed. 
50. 

Point 2. 

A mistrial should not have been directed. 

Appellant’s contention that the Court below should have 
directed a mistrial because the witness, Major Rhodes, 
answered, “Well, he was exonerated,” when asked the ques¬ 
tion whether the appellee “was disciplined” by the Army 
as the result of the investigation of the charges made 
against him by the appellant, (Joint App. 121-122) is alto¬ 
gether baseless. In the first place, similar testimony had 
been given by two previous witnesses without any objec¬ 
tion thereto by the appellant (defendant). One of these 
witnesses was the appellant, himself, when testifying as 
the first witness in the case, called by the plaintiff. As 
such witness, the appellant was interrogated about the let¬ 
ter which he wrote the Adjutant General in which the mat¬ 
ter complained of as libelous was contained. The follow¬ 
ing questions and answers were asked and given (Joint 
App. 42): 

“Q. Did you ever get an answer from the War De¬ 
partment in regard to vour charges? 

“A. I did. 

“Q. Was Major Boone exonerated? 

“A. The answer said that— 

“Q. I asked you— 

“A. Until the United States Supreme Court passed 
on the case which was pending before it, that any action 
regarding the trust funds would be deferred. They 
found no substantial basis for the other charges. I 
have the letter on file.” (Joint App. 42) 

As stated above, the appellant neither objected to the 
question “Was Major Boone exonerated?” nor did appel- 


lant move to strike the answer thereto, the effect of which 
answer being that, as to the charge concerning the ring, the 
'War Department found there was “no substantial basis” 
for the same. This was certainly equivalent to saying that 
Major Boone was exonerated as to the charge concerning 
the ring. 

The appellee, while testifying as a witness in own behalf, 
(prior to the testimony of the witness Rhodes), gave the 
following testimony relating to the letter containing the 
charges about the ring, to which no objection was inter¬ 
posed. 

“Q. Was an investigation of these charges made by 
your superior officers? 

“A. There vras, sir. 

“Q. Were you called upon to answer them? 

“A. I was. I was ordered to. 

“Q. Did you answer them? 

“A. I did, sir. i 

“Q. Were you disciplined on account of anything | 
that was contained in these charges? 1 

“A. Xot bv the War Department, sir.” (Joint App. 

110 ) " j 

Subsequently, on cross-examination of appellee, and be- j 
fore the witness Rhodes had testified, the following testi- j 
mony was given: 

“Q. (by appellant’s attorney) “And all of the 
charges were contained in that one letter written to the 
War Department; w’ere they not? 

“A. I don’t know’ that they were. I know* I have been 
exonerated by the War Department. 

“Mr. Denit (attorney for appellant): “I move to 
strike out the answer that be has been exonerated by j 
the War Department.” 

* * * * * • • • 

“Mr. Denit: May I ask the reporter to read the j 
question, and let his Honor see whether there is any i 
real responsive connection.” j 

“The Court: It is not necessary to read it. He may 
answer. 

“Q. (by appellant’s attorney) “You say you were 
exonerated by the War Department? ! 
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“A. Yes, sir. 

“Q. (by appellant’s attorney) “So the War De¬ 
partment did give you a clean bill of health, notwith¬ 
standing these charges? 

“A. Well, they found these charges were not as pur¬ 
ported by Mr. McCown.” (Joint App. 115) 

It will thus be observed that appellant’s counsel delib¬ 
erately brought out the same testimony as to exoneration, 
ot which they now complain on appeal. The testimony 
was perfectly competent in any event, as bearing upon 
the matter of actual damages which the plaintiff claimed. 
Had the plaintiff been dismissed from the Army or other¬ 
wise disciplined by it on account of these charges, such fact 
could have been shown in aggravation of damages. 

Washington Tunas Co. v. Bonner, 66 App. D. C. 280; 
86 Fed. (2d) 836. 


The fact that he was not dismissed or otherwise dis¬ 
ciplined, but exonerated instead, could have been shown by 
the defendant in diminution of damages. The plaintiff 
having introduced proof that appellee had been subjected 
to an investigation of the charges and required to answer 
them, it was the duty of his counsel to bring to the attention 
of the Court and jury the fact that he was not subjected to 
punishment in consequence of the charges. This was to 
the interest of the defendant and not to his prejudice. 

Point 3. 

No prejudicial errors were committed by the Court in its 
rulings upon matters of evidence. 

The rulings complained of by appellant in Point 3 are 
specified in numbered paragraphs (a) to (e), both inclu¬ 
sive, of said Point 3 on page 8 of appellant’s brief. Con¬ 
sidering these, in the order stated, appellee says that the 
evidence specified in paragraphs (a), (b) and (e.) has been 
fully discussed in connection with Points 1 and 2, supra. 
All of this evidence was clearly admissible. The letter re- 


15 


fcrred to in paragraph (d) was admissible, in the light of 
other testimony in the case bearing upon appellant’s asso¬ 
ciations with appellee’s wife. It, as well, bears upon his 
state of mind toward the appellee as well as toward his 
wife (Joint App. 181, 182) and goes to the question of 
malice. Paragraph (e) relates to an alleged exclusion from 
the evidence of what appellant refers to as “the several 
documents enclosed with appellant’s letter’’ to the Adju¬ 
tant General. These documents were claimed by appellant 
to be those specified in Defendant’s Exhibit No. 11A (Joint 
App. 219) as 5 ends. Nos. 1, 2, 3, 4, 5, consisting of briefs 
and other documents in a court proceeding in the Supreme 
Court of North Carolina and the Supreme Court of the 
United States. It should be sufficient to say that these 
documents were not all in court at any time during the 
trial, so that it would have been physically impossible to 
put them in evidence (Joint App. 190, 191). The Court, 
however, did permit the appellant to put the entire letter 
to the Adjutant General in evidence (Joint App. 219), and 
this letter stated that there were enclosures of briefs in 
the Supreme Court of North Carolina and the Supreme 
Court of the United States and also a record, the same 
constituting, or being among the documents, which appel- j 
lant says should have been received in evidence (Joint 
App. 219, 221). The Court authorized the appellant to 
read this entire letter to the jury (Joint App. 189). Also, 
the Court permitted Col. Dailey, a witness called by the 
appellant from the War Department, to testify that the 
files of the Department indicated that the five enclosures 
referred to did accompany the letter to the Adjutant Gen- ! 
eral, and were received at the Department (Joint App. | 
186). Certainly, the appellant got every possible advantage J 
to which he would have been entitled, even if he had been 

i 

able to produce the documents. Moreover, the documents ! 
would have been inadmissible, even had defendant been j 
able to produce them in court, because these alleged briefs j 
and records did not relate to the ring, or to the case in 
which the ring was referred to. In view of the fact that 
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the Court found that appellant did not have the complete 
record which he offered in evidence (Joint App. 190, 191) 
appellant’s statement (p. 15 appellant’s brief) that “these 
documents vrere, on objection by appellee excluded,” is not 
in full accord with the record. A very material error on 
page 5 of appellant’s brief in connection with the letter 
referred to appears. Appellant says (page 5 of his brief) 
that this letter “was not offered in evidence, appellee being 
permitted by the Court, over objection, to read the excerpt 
only,” (referring to the excerpt in the letter relating to the 
ring. On the contrary, the entire letter was put in evidence 
by the apepllant and constitutes “Defendant’s Exhibit No. 
11B.” Appellant was likewise authorized to read the entire 
letter to the jury, and did so (Joint App. 166, 219). Appel¬ 
lant’s statement upon this point should have been so quali¬ 
fied as to inform the Court that while the appellee offered 
the excerpt only, in evidence, appellant put in the entire 
letter, and read it to the jury. Appellant, also, put in evi¬ 
dence as “Defendant’s Exhibit 11A a memorandum of tire 
War Department stating w r hat the enclosures were which 
accompanied the letter (Joint App. 219). 

Point 4. 

The motion for a new trial was properly denied. 

The only ground urged in support of appellant’s motion 
for a new trial, which was not discussed and considered in 
considering Points 1, 2, and 3 supra , was the erroneous con¬ 
tention of the appellant that the verdict of the jury was so 
grossly excessive as to shock the conscience of the Court 
and was “the result of passion, prejudice and feeling.” 
The Court did hold that $7,500 damages was excessive and 
that there should be a remittitur of $5,000, or, alternatively, 
that a new trial should be granted. The remittitur was en¬ 
tered without any objection or protest by the appellant 
(Joint App. 17, 18). 

It is noted that the motion for a new trial did not point 
out the basis for the charge that the jury had allowed its 
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judgment to be influenced by “passion, prejudice and feel¬ 
ing.” Neither does the judgment of the Court in requiring 
the remittitur refer to passion, prejudice or feeling having 
influenced the jury. 

It is to be observed that in the various cases cited by 
appellant on this point, passion, prejudice or feeling were 
found or inferred by the Court. No case is cited by appel¬ 
lant where, as in this case, the Court merely held that the 
amount of damages awarded exceeded the injury. 

The motion for a new trial was directed to the sound 
discretion of the Court, and should not be disturbed since 
there is a complete absence of any evidence of an abuse 
of the Court’s discretion. 

“The refusal to grant a new trial has been assigned 
as ground of error; but the granting or refusing to 
grant a new trial is not the subject of a bill of excep¬ 
tions, and the ruling of the court on such motion can¬ 
not be reviewed by an appellate Court. That has been 
so often decided that it has become axiomatic in ap¬ 
pellate procedure, in the absence of express statutory 
provision upon the subject.” 

District of Columbia v. Wilcox, 4 App. D. C. 90. 

The case of Columbia Railway Co. v. Cruit , 20 App. D. C. 
521, is applicable to the instant case. There the jury 
awarded damages to the plaintiff in the amount of $7,000. 
Upon a motion for a new trial being interposed, the trial 
court required the plaintiff to remit $3,000 of the amount 
found by the jury, which was done. Thereupon, the court 
overruled the motion for a new trial and entered judgment 
for the plaintiff for $4,000. The appellate court, in dis¬ 
posing of an appeal which the defendant had taken, said: 

“There remains to be considered an assignment of 
error by the appellant to the effect that the trial court 
should not have allowed the plaintiff to enter a remitti¬ 
tur of $3,000, instead of setting the verdict aside in 
toto and awarding a new trial. So far as this is indi¬ 
rectly an assignment of error for the refusal to grant 
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a new trial, of course we cannot consider it. The ques¬ 
tion is too well settled that we cannot review the dis¬ 
cretion of the trial justice in that regard. And so far 
as it complains of the allowance of a remittitur to the 
amount of $3,000, we fail to see wherein that action 
has injuriously affected the appellant. It seems to us 
to have benefitted the appellant to the extent of $3,000. 
The argument is that the action of the trial justice 
shows that the jury was influenced by passion and prej¬ 
udice and that a verdict influenced by passion and 
prejudice should not be permitted to stand.” 

“In support of the contention reference is made to 
some expressions in the opinion of tlie court in the case 
of Woods v. Richmond and Danville Railroad Com¬ 
pany, 1 App. D. C. 170” • * *” 

“We fail to see how all this is applicable in this 
court in the case now before us. The argument is of a 
character to be addressed to the trial justice, or to 
some tribunal practically sitting in his place. There is 
nothing before us upon which we can act.” 

Columbian Railway Co. v. Crait, 20 App. D. C. 521. 

Such is the law of the District of Columbia; and appel¬ 
lant’s contention upon the point involved is altogether base¬ 
less. 

CONCLUSION. 

The case was fairly and fully presented. The Court’s 

rulings on matters of law were proper. There was an 

abundance of evidence to sustain the jury’s decision upon 

all of the issues of fact. On the issues of falsitv and actual 

* 

malice, the appellant was given every possible advantage 
to which he was entitled under the law, in permitting him 
to put in evidence and read to the jury the entire letter to 
the Adjutant General in which the excerpt sued on was 
contained. Damages were presumed as a matter of law, 
but, in addition, special damages were proved. The appel¬ 
lant was deprived of no right to which he was entitled 
under the law. 
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It is respectfully submitted that the judgment of the 
Court below should be affirmed. 

Respectfully submitted, 

Richard E. Wellford, 

1427 Eye St., N. W., 
Washington, D. C. 

Thomas H. Pattersost, 
Woodward Building, 
Washington, D. C. 

Attorneys for Appellee. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Aug 17 1943. 

In the District Court of the United States 
for the District of Columbia 

Civil Action. 

File No. 20921. 

Daniel F. Boone, 7930 10th Street, Northwest, Washington, 

D. C., Plaintiff . 

v. 

M. Ryan McCown, Tryon, North Carolina, Defendant. 

Complainant for Libel, Criminal Conversation, and 

Injunction. 

1. Jurisdiction is based on the Act of Congress creatin 
this Court and Acts amendatory thereof. Plaintiff is 
resident of the District of Columbia, and defendant is a 
resident of the State of North Carolina; the action is for 
damages for libels published in the District of Columbia, 
and elsewhere; for criminal conversation; and for an in¬ 
junction. 

2. Heretofore, to-wit, on February 16, 1943, in a written 
communication addressed to The Adjutant General, United 
States Army, Washington, D. C., defendant M. Ryan Mc¬ 
Cown, under the trade name of “McCown and Arledge by 
M. R. McCown,” composed, wrote, and published, with ex¬ 
press malice, of and concerning the plaintiff, Daniel F. 
Boone, the following false, malicious, and defamatory lan¬ 
guage, enclosed in quotation marks, to wit: 

“ * • * It was clearly shown, however, from the records 
of Major Boone’s account in the Wachovia Bank and Trust 
Company, of Winston-Salem, North Carolina, and from the 
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records of Merrill, Lynch, Pierce, Fenner, and Beane, and 
their predecessor corporation that Major Boone (meaning 
the plaintiff) withdrew the trust funds by checks made to 
said brokers, and used the funds in extensive marginal 
speculation. ” 

The defendant thereby meaning and intending to charge 
that the plaintiff had misappropriated and unlawfully spec¬ 
ulated with, and embezzled funds held by him in trust for 
others. 

“ * • • The record also clearly shows that Major Boone 
(meaning the plaintiff) wrongfully used these trust funds 
for his own purposes, and that he was merely trying to 
mislead the Court when he filed the statement of receipts 
and disbursements # * 

2 meaning, and thereby charging that the plaintiff had 
misappropriated trust funds and had committed 
criminal offense of embezzlement. 

“In the Superior Court of Forsyth County, North Caro¬ 
lina, litigation involving the custody of the two Boone chil¬ 
dren was tried before Hon. J. A. Rousseau, Judge' of the 
Superior Court of North Carolina, commencing on June 
23rd, 1941. An affidavit was offered by Mrs. Martha Light- 
ner Boone, which, among other things, charged that her 
husband exchanged the original engagement ring given her 
by offering her a ring sometime after her marriage which 
he represented as a very expensive diamond ring, costing 
about $1500.00, and that after the separation she discov¬ 
ered that the stone in said ring was not a diamond. In 
answer to this affidavit Major Boone introduced his own 
affidavit, asserting that the stone was a genuine diamond, 
and he offered the affidavit of B. Michaelson, Sr., a jeweler 
in Washington, D. C., whose address is 1105 G St., N. W., 
to the effect that he had mounted a perfect blue white dia¬ 
mond for Major Boone, and that the mounting was of the 
finest platinum. Major Boone testified orally, “I have the 
original bill for the ring. I paid $200.00 for the mounting, 
and $700.00 for the stone”, and made it very clear that if 
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the stone in the ring was not a diamond that someone else 
had substituted the present stmie. While in Washington 
in March, 1942, engaged in the trial of the custody case 
over the Boone children, in the District Court of the United 
States for the District of Columbia, the writer, together 
with Mr. J. E. Shipman, of Hendersonville, North Caro¬ 
lina, who was one of Mrs. Boone’s attorneys, called on Mr. 
Michaelson at his place of business, and exhibited the ring 
in question, and Mr. Michaelson identified it positively, 
stating that his mark was on the mounting, and that the 
stone then in the ring had not been substituted, but was 
the same stone which he placed in there for Major Boone 
when the ring was originally purchased. Mr. Michaelson 
further stated that the stone was not a diamond, but was 
a zircon. He also said that the stone cost $25.00 or $30.00, 
and the mounting $100.00 or $125.00. It is obvious 1 hat the 
testimony of Major Boone regarding the ring was false, 
and that he had again attempted to mislead the Court;” 
meaning and charging that the plaintiff had committed the 
crime of perjury on two occasions. 

‘‘There are manv like instances which we think reflect 
the character of Major Boone, and a narration of the same 
would only be cumulative, as we think the facts regarding 
his handling of the trust fund for his minor daughter, as 
well as the testimony in that connection, prove his unfitness 
for a position of trust and responsibility. We might add 
that in order to attempt to hinder and delay us in collecting 
the judgments which we have now obtained against him 
(w’e obtained a judgment in the estate cases first referred 
to). Major Boone first placed a mortgage or deed of trust 
on his Washington Home to one of his close friends, and 
thereafter conveyed the property to the wife of this friend, 
although he testified before Judge Bailey in the United 
States District Court, that he owned the home, and exhib¬ 
ited pictures of the same in order to convince the court that 
it w*as a proper place for his children, in support of his 
effort to retain their custody. It is significant that Major 
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Boone continues to occupy this home, and it is very obvious j 
that the alleged conveyance was to defeat the collec- 
3 tion of the judgments;” thereby intending to charge | 
and charging that the plaintiff had made a fraudu¬ 
lent conveyance of his property to hinder, delay, and de¬ 
fraud creditors, and had committed perjury also. 

The aforementioned letter containing the false and de¬ 
famatory matter in this paragraph set forth was mailed by 
the defendant to the Adjutant General of the United States 
Army, was received by the addressee, and read and under- ! 
stood by him and divers other persons, in the District of 
Columbia and elsewhere. 

3. On, to-\dt, April 9, 1943, in a letter addressed.-by him 
to the Commanding General, Military District oi-Washing- j 
ton, Washington, D. C., the defendant under the initials j 
and name, M. RVMcCown, wrote and composed, with ex- i 
press malice of and concerning the plaintiff the following 
false and defamato\v matter: 

* 41 One of the principal allegations as to the unfitness i 
is that Major Boone (\eaning. the plaintiff) speculated on 
margin on the New York Stock Exchange with another 
trust fund and embezzlecka substantial part of the same, 
and the litigation in reference to that fund is referred to.” 

The defendant thereby meaning and charging that the 
plaintiff had misappropriatedVtrust funds and had com¬ 
mitted the criminal offense of \mbezzlement. The afore- j 
mentioned letter containing the false and defamatory mat- j 
ter set forth in this paragraph waSyeceived at the office 
of the addressee, was opened and reaeLbv an employee of 
that office in the course and line of his xluties, and under¬ 
stood by him and read and understood byMivers other per¬ 
sons, in the District of Columbia and elsewhere. 

4. The plaintiff is a Major in the United States Army, 
on active duty in the Headquarters, Military District of 
Washington, and has sustained damage from the publica¬ 
tion of the aforementioned libels in the amount of! 
$25,000.00. 


i 

I 
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Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $13,000.00 compensatory damages 
and $10,000 punitive damages, together with the costs of 
this action. 

5. The plaintiff, Daniel F. Boone, further sues the de¬ 

fendant, M. Kyan McCown, for criminal conversation 
4 committed by the defendant with the wife of the 
plaintiff, in that the plaintiff was and is lawfully 
married to Martha Lightncr Boone, residing at Tryon. 
North Carolina, and the defendant, without connivance, 
collusion, or consent in any manner or form by the plain¬ 
tiff, did commit adultery with the wife of the plaintiff while 
in an automobile adjacent to a public highway near Win¬ 
ston-Salem, North Carolina, on, to-wit, December 31, 1939, 
and, also, in an unoccupied house at Tryon, North Caro¬ 
line, to-wit, on December 30, 1939. 

Wherefore, the plaintiff demands judgment for further 
damages against the defendant on account of the wrongs 
alleged in the last preceding paragraph in the sum of 
$25,000.00. 

6. And the plaintiff further sues the defendant for that 
during a long period of time, to-wit, since February 16, 
1943, the defendant has falsely and maliciously written and 
composed divers libels and other false and defamatory 
matter of and concerning the plaintiff, and has mailed and 
caused the same to be received and read by the plaintiff’s 
superior officers in the Army of the United States, and is 
continuing to write, compose, and mail such defamatory 
letters, and has threatened to continue such practices until 
he can cause the plaintiff to be dismissed from the Army: 
and all of the aforesaid libels and false publications have 
been written, composed, and sent by the defendant for the 
purpose of injuring the plaintiff and of causing him so to 
be dismissed from the Army; the plaintiff has suffered 
grievous injury and damages as a result of defendant’s 
said wrongful acts and conduct, and will suffer further 
irreparable damage and injury through being required to 
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defend himself against Hie continued unjustifiable charges 
of the defendant, unless tlie Court restrain the defendant 
from further defaming and attempting to injure the plain¬ 
tiff in the manner hereinbefore indicated. 

'Wherefore, the plaintiff demands additional judgment 
for a temporary restraining order and a preliminary and 
permanent injunction, restraining the defendant from 
5 further writing and publishing to plaintiff’s superior 
officers in the United States Army, or to any other 
person or persons, false and defamatory matter of an.l 
concerning him. 

DANIEL F. BOONE 
Plaintiff 

RICHARD E. WELLFORD 

THOMAS H. PATTERSON 
Attorneys for Plaintiff. 

RICHARD E. WELLFORD, 

1427 Eye Street, N. W., 
Washington, D. C. 

THOMAS H. PATTERSON, 
Woodward Building, 

Washington, D. C. 

#**###*«*** 
!) Filed Oct 21 1943 

Answer to Complaint 

1. The allegations of said paragraph are admitted ex¬ 
cept the allegation as to plaintiff’s residence as to which, 
if material, this defendant demands strict proof. 

2. & 3. The allegations of said paragraphs are denied 
except that this defendant admits writing and mailing the 
letters therein referred to. 

And further answering said paragraphs, this defendant 
states that the matters and facts alleged and set forth in 
said letters are true and correct; and that said letters were 
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not written or publishejU^yith malice, express or implied, 
but were ’written arfcl maileiTIjeeause this defendant was 
and still is of the opinion that it was Jiis dutv as a cit izen 

transmit to plaintiff’s superior^) fli- 
is lie had bearing on the fitness of 
said plaintiff to occupy the 'position - dr~ah“officer of the 
Army of the United States; and said letters were written 
in good faith in the discharge of defendant’s duties as a 
citizen and attorney-at-law m conducting litigation for 
ins clienfsPns it~was~ his duty and privilege so to do. ‘ 

4. This defendant admits that plaintiff is a major in the 
Army of the United States. The remaining allegations of 
said paragraph are denied. 

10 5. The allegations of said paragraph are denied. 

And further answering said paragraph this de¬ 
fendant states that flic charges contained therein were 
made in a certain case entitled Daniel F. Boone, Plaintiff, 
v. Martha Lightner Boone, Defendant, in the Superior 
Court in Forsyth County, North Carolina, and it was held 
by said court that plaintiff had failed to establish such 
charges and the judgment of said court constituted an 
adjudication of those charges and is binding on said 
plaintiff. 

And further answering said paragraph, this defendant 
states that the alleged cause of action set forth therein 
accrued more than three years prior to the filing of this 
suit and is therefore barred by limitation. 

6. The allegations of said paragraph are denied. 

Wherefore, having fully answered, this defendant prays 
that the complaint filed herein be dismissed, with costs to 
this defendant. 

BRANDENBURG & BRANDENBURG 
Bv A. LECKIE COX 
Attorneys for Defendant. 

#©***#***• 


of the Unitcd States to 
cers such information ; 
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Filed Mar 13 1944 


Pretrial Proceedings 

Statement of Nature of Case: 

This is a suit for damages for libel, for criminal conver¬ 
sation and for injunction. The Complaint is in three 
counts: 

Count 1 charges defendant with libel which he says was 
contained in two letters written by defendant to plaintiff’s 
superior officers, the plaintiff being a major In the Army. 
The language complained of is libel per se. 

In the second count, plaintiff charges that defendant was 
guilty of criminal conversation with plaintiff’s wife but 
admits that the Statute of Limitations has run against his 
claim therefor. He now asserts that the only purpose of the 
allegation of tlie second count is to support the allega¬ 
tions of count No. 1 and particularly plaintiff’s allegation 
that the language complained of was malicious. 

In the third count, plaintiff seeks an injunction which re¬ 
strains defendant from writing other letters of the charac¬ 
ter of those complained of in count No. 1. 

Answering defendant says that the language complained 
of when read with other language in the letter is not libel¬ 
ous per se or otherwise. 

Further answering the defendant says that the language 
complained of is privileged, that the defendant wrote the 
letters as a citizen of the United States with relation to a 
service being performed by plaintiff in his official capacity. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Photostatic sheets initialed by the pre-trial court may be 
received in evidence without formal proof but subject to 
defendant’s check as to correctness. 


; 




Pholostatic copies of all correspondence to and from the 
War Dept, pertinent to the issue may he received in evi¬ 
dence in lieu of the originals, and without formal proof. 

The three original letters signed by defendant and ad¬ 
dressed to Michaelson initialed by the pre-trial justice may 
be received in evidence subject to defendant’s check as to 
correctness and reserving objections as materiality and 
relevancy. 

The letter of April 9, 1943 by J. E. Shipman and defen¬ 
dant addressed to Commanding General and the letter of 
May 16, 1943 signed by defendant addressed to Adjutant 
General, initialed by pretrial justice were received by the 
War Department, opened and read there. 

Ordered that case be not called prior to April 17, 1944. 

As a further defense to count 1, defendant pleads 

12 the truth of the language complained of. 

In answer to count 3, defendant says that the de¬ 
fendant is not continuing to write letters of the character 
complained in count 1. 

Defendants move that count 2 of complaint be stricken, 
which motion is sustained, over plaintiff’s objection. 

Dated March 13, 1944. 

F. DICKINSON LETTS 
Pretrial Justice. 

*•••#•#••#• 

Prayers. 

[Note: Rulings upon and modifications of prayers are 
shown herein on pages 199-205] 

13 Filed Nov 17 1944 

Plaintiff’s Prayer for Instruction No. 1 

The jury are instructed that if they find f rom the evi¬ 
dence that the def endant acted wTfii express malice in writ¬ 
ing and publishing the letter on which the coiiipiaiivCis 
based, a nd that so much of the said letter as is in issue in 
this ac ‘f 1 - Qn y as fa lse, their vercHct should be for the 
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15 Filed Nov 17 1944 

Plaintiff’s Prayer for Instruction No. 3 

The jury are instructed that the only issues submitted 
to them for determination grow out of that portion of de¬ 
fendant's letter of February 16, 1943, referring to the ring 
and herein sued upon plaintiff by B. Michaelson, Sr., and 
about which he testified, and also referring to the testimony 
of the plaintiff given in a legal proceeding in North Caro¬ 
lina concerning the said ring and an affidavit made by the 
said Michaelson, which plaintiff filed in the said North 
Carolina cause; and while other portions of the said letter 
have been read to the jury, th e plaintiff is ent itled to re¬ 
cover irrespective of the truth or fa Is ity ^otfa nyloJ^sjtich 
otlierpoiiio ns.iKflTe ^TaTemmv^" contained in the said let¬ 
ter referring to the matter of the aforementioned ring, were 
not made in good faith and were written and published 
with actual malice. 


Brice v. Curtis, 

38 App. D. C. 307. 

Harlow v. Carroll, 
6th App. D. C. 129. 
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Filed Nov 17 1944 


Plaintiff’s Prayer for Instruction No. 4 

The jury are instructed that if the language in the letter 
which is complained of jvas false an d was writte n a nd pub- 
lislied with actual malice^the taw presumes that the plain¬ 
tiff was dainJlgliU, and youi terdict should be f or the plain¬ 
tiff ir respective of whether or not plaintiff has proved that 
he suffered actual damage. 

Washing-ton Times Co. v. Downey, 

26 App. D. 258. 


# 


# 


# 
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17 Filed Xov 17 1044 

Plaintiff’s Prayer for Instruction No. 5 

\_ 

The jury are instructed as a matter of law that if they 
find from the evidence that there was any mental suffering 
by the plaintiff as a result of the libel, that this constitutes 
an element of recoverable damages. 

Washington Times Co. v. Downey, 

26 App. D. C. 258. 
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Filed Xov 17 1944 


\ v 

L > 




Plaintiff’s Prayer for Instruction No. 6 

The jury are instructed that in order for the plaintiff to 
recover puniti ved^ mage^ jt is not necessary for him to 
show actual damage or something more than nominal dam¬ 
age, but he must show that the libel was published with ex¬ 
press malice. _-i _ 

Washington Post Co. v. O’Donnell, 

43 App. D. C. 215, 240. 


19 Filed Xov 17 1944 

Plaintiff’s Prayer for Instruction No. 7 

The jury are instructed that actual or express malice as 
referred to by the Court means a lack of good faith or an 
improper motive iuouaking the"f>ubIieaTion. "- 

Brice v. Curtis, 38 App. D. C. 307. 

Glass v. Ickes, 73 App. D. C. 3 and 6. 
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Filed Xov 17 1944 

Defendant’s Prayer No. 1 


The jury are instructed as a matter of law that their ver¬ 
dict should be for the 



I 

I 

i 
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Filed Nov 17 1944 

Defendant’s Prayer No. 2 


oo 


Filed Nov 17 1944 
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Filed Nov 17 1944 


Defendant’s Prayer No. 4 


The jury are instructed as a matter of law that, if they 


believe from the evidence the statements charged as libelous - 


contained in the letter of February 16, 1943, were made in 
good faith and wit hout malice and were published with 
good motives and for justihanle ends, their verdict should 
be for the defendant. 

Title 22, Section 2303, D. 0. Code 1940. 


24 


Filed Nov 17 1944 


Defendant’s Prayer No. 5 

The jury are instructed as a matter of law that in deter¬ 
mining the truth or falsity of the charges complained of 
they may take into consideration the fact that the other 
allegations contained in the letter of February 16, 1943 
were not denied or complained of as bearing upon the ques¬ 
tion of malice and good faith. 


The jury are instructed as a matter^fdatv that there is no 
evidence in this case legally sufficient to entitle the plain¬ 
tiff to recover, and their^efdict should be for the defendant. 


Defendant’s Prayer No. 3 

The jury are instructed as a matter of law that if they 
believe from the evidence that anv witness in this case will- 
fully testified falsely as to any material fact, with respect 
to which he could not reasonably be mistaken, then the jury 
are entitled to disregard the whole or any part of the 
testimony of such witness. 


, < t 
\ 


vv 


!\ 




r 
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25 Filed Nov 17 1944 

Defendant’s Prayer No. 6 

The jury are instructed as a matter of law that in deter¬ 
mining whether the language complained of in the letter 
of February 16, 1943 is libelous they must consider the let¬ 
ter in its entirety. 

# * * ******* 

26 Filed Nov 17 1944 

Verdict and Judgment. 

This cause having come on for hearing on the 14th day 
of November, 1944, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Henry A. Chandler 
William C. Jordan 
Harry L. Crow 
Tona H. Abrams 
Henry J. Clubb 
William H. Graham 


Lillian L. Ericksen 
James B. Graham 
Margaret N. Boran 
Frank B. Rollins 
Naomi G. Kaufman 
Ernest W. Henslev 


who, after having been duly sworn to well and truly try the 
issues between Daniel F. Boone, plaintiff and M. Ryan 
McCown, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
17th day of November, 1944, that they find the issues afore¬ 
said in favor of the plaintiff and that the money payable 
to him by the defendant by reason of the premises is the 
sum of Seven Thousand and Five Hundred Dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Seven Thousand and Five 
Hundred Dollars ($7500.00) together with costs. 

CHARLES E. STEWART, 
Cleric , 

By C FRANK REIFSNYDER 
Deputy Cleric. 

By direction of 

JUSTICE T. ALAN GOLDSBOROUGH 

#*•**•**#• 
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27 Filed Nov 20 1944 

Motion for Judgment Notwithstanding Verdict. 

Comes now the defendant, by his attorneys, and moves 
the Court to vacate and set aside the verdict of the jury 
in this action, and for a judgment in favor of the defendant 
notwithstanding such verdict, upon the following grounds: 

1. The Court erred in denying defendant’s motion for a 
directed verdict at the close of the plaintiff’s case in chief. 

2. The Court erred in denying defendant’s prayers num¬ 
bers 1, 2 and 6. 

3. The Court erred in granting plaintiff’s prayers num¬ 
bers 1 and 4. 

4. Upon the whole evidence, the publication of the letter 
dated February 16, 1943, was privileged. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 
Attorneys for Defendant, \ 

719 15th Street, N.W. 

■ i 

#*######## 

28 Filed Nov 20 1944 | 

I 

Motion for New Trial. 

Comes now the defendant, by his attorneys, and moves 
the Court to vacate and set aside the verdict of the jury 
herein and to grant a new trial upon the following grounds: 

1. The verdict of the jury is so grossly excessive as to 
shock the conscience of the Court and is the result of pas¬ 
sion, prejudice and feeling. 

2. The verdict is against the evidence. 

3. The verdict is against the weight of the evidence. 

4. The verdict is not supported by the evidence. 

5. The verdict is contrary to law. 

6. The Court erred in denying defendant’s motion for a 
directed verdict at the close of the plaintiff’s case in chief. 


I 
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7. The Court erred in denying defendant’s prayers num¬ 
bers 1, 2 and 6. 

8. The Court erred in granting plaintiff’s prayers num¬ 

bers 1 and 4. 

29 9. The Court erred in rulings upon the evidence 
as follows: 

(a) In admitting over defendant’s objection the letter 
written by defendant dated December 23, 1939; 

(b) In excluding the record and briefs and other docu¬ 
ments enclosed and transmitted with defendant’s letter of 
February 16, 1943, directed to the Adjutant General; 

(c) In admitting evidence adduced through the witness 
Laycock as to the alleged occurrences involving defendant 
happening on December 31,1939 and May 30,1940; 

(d) In overruling defendant’s objection to evidence as 
to alleged exoneration of the plaintiff by the War Depart¬ 
ment; 

(e) In admitting evidence over defendant’s objection as 
to the alleged assault upon plaintiff on January 6,1940. 

10. The Court erred in denying defendant’s motion to 
withdraw a juror and declare a mistrial. 

11. The Court erred in refusing to instruct the jury on 
motion of the defendant to disregard remarks of plaintiff’s 
counsel as to the dependency of plaintiff’s infant children. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 
Attorneys for Defendant, 

719 15th Street, N. W. 

*••••••••• 

30 Filed Dec 15 1944 

Order Denying Motion for Judgment Notwithstanding 

Verdict. 

This cause came on for further hearing at this term of 
Court on defendant’s motion herein filed to vacate and set 
aside the verdict of the jury in the above-entitled cause, 
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and for a judgment in favor of the defendant notwithstand¬ 
ing such verdict, and the plaintiff’s response thereto; and 
the same having been argued by counsel and considered by 
the Court, it is this 15tli day of December, 1944, 

Ordered, That thf said motion be and the same hereby is 
denied. 

Bv the Court: 

T. ALAN GOLDSBOROUGH 
Justice. 


Service accepted and notice of submission waived. 

BRANDENBURG & BRANDENBURG 

By LOUIS M DENIT 
Attys for Deft 

Dec 13/44. 


31 Filed Dec 15 1944 

Order Denying Motion for New Trial—Order for 

Remittitur. 

This cause came on further to be heard at this term of 
Court upon defendant’s motion to vacate and set aside the 
verdict of the jury and to grant a new trial of the said cause, 
together with plaintiff’s response thereto, and was argued 
by counsel; and, thereupon, the Court having considered 
the said motion and response does determine that th e total 
amou nt of damages awarded by the said verdicFls'excessive 
and that there should be a remittitur of $5,000.00 of the 

. . II. y *— •“-!*»**'**^'r*r**T’ 

same entered by the plaintiff, or, alternatively, that a new 
trial of the cause should be granted; and it further appear¬ 
ing to the Court, by endorsement hereon, that the plaintiff, 
by his attorneys of record, has entered such a remittitur, 
and that the said motion should now be denied, it is this 
15th day of December, 1944, 

Adjudged and Ordered, That defendant’s said motion 
to vacate and set aside the said verdict and to grant a new 
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trial of the above-entitled cause be and the same hereby is 
denied. 

Bv the Court: 

T. ALAN GOLDSBOROUGH 
Justice. 

Order for Remittitur 

Daniel F. Boone, plaintiff in the above-entitled cause, by 
his attorneys, Richard E. Wellford and Thomas H. Pat¬ 
terson, does hereby remit $5,000.00 in amount of the total 
sum of damages aggregating $7,500.00 found in favor 
32 of the plaintiff against the defendant, by the verdict 
of the jury returned herein on November 17, 1944, 
and the clerk is hereby directed to make an appropriate 
entrv of such remittitur on the dockets and records of the 
said Court. 

RICHARD E WELLFORD, 

1427 Eye Street, N. W., 
Washington, D. C. 

THOMAS H. PATTERSON, 

731 Woodward Building, 
Washington, D. C. 

Attorneys for Plaintiff. 

*••••••»•• 

II. 

EXCERPTS FROM TESTIMONY. 

42 (At a conference at the bench, between court and 
counsel, the following occurred:) 

Mr. Wellford: In order that the court may not be con¬ 
fused about this, we wish to confine our case entirelv 

43 to one allegation in the declaration. You will find it 
on page 2, paragraph 2. 

The Court: Down here (indicating on declaration)? 

Mr. Wellford: Yes; paragraph 2 of the declaration 
makes the libelous statements, and then we eliminate from 



there down on page 2, beginning with “In the Superior 
Court”. 

The Court: All right. You drop it here (indicating) ? 

Mr. Wellford: Yes. 

The Court: And you begin again here (indicating)? 

Mr. Wellford: No; we drop everything after that, down 
to “of course”. 

The Court: I see. You begin there. 

Mr. Wellford: Yes. 

The Court: And then you go to here (indicating)? 

Mr. Wellford: Yes. 

The Court: And then drop it again ? 

Mr. Wellford: Yes; and then drop it again, and then 
down to “of course, the claim of compensatory and puni¬ 
tive damages”, and then the injunction that we are seeking, 
the third count of the declaration. 

We shall confine our proof entirely to that one allegation. 


T h e Tiijunc ti on YTpaTaglr iiph ifc-^^ v> 

The Court: The only thing you leave out is from here 
down to here (indicating), and from then down to 
number 3 ? 

44 Mr. Wellford: Yes; beginning with “In the Su¬ 
perior Court”. This one charging perjur y is Hr? 
.only charge we are relying on, and the proof will be confined 


to that as to damages.* - 

The CorrffT How about number 3 ? 

Mr. Wellford: Number 3 is out. 

The Court: Number 3 is out? 

Mr. Wellford: Yes; that is the letter of April 9th. That 
is entirely out. 

The Court: And number 4 is out? 

Mr. Wellford: Number 4 is in. That is in. 

The Court: All right. 

Mr. Wellford: Of course, the next is the claim for dam¬ 
ages and the injunction. 

The Court: All right, gentlemen. 
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Mr. Denit: While we are here, 1 want it clear, I want 
to be certain, and for that reason I ask Your Honor for 
leave to amend the second paragraph of our answer, next 
to the last line, “discharge of defendant's duties as a citi¬ 
zen and attorney at law in conducting litigation for his 
clients*’. 

The Court: For what ? 

Mr. Denit: “Conducting litigation for his clients.” 

Mr. Wellford: T think it is rather late to be asking for 
an amendment of that type. This case now has been at 
issue for quite a long time, and to ask for an amend- 
4b nient which is of substance, and not of form, right 
at the trial table, which is so material, I think it is 


late. 

The Court: The only question is whether I should con¬ 
tinue the case. If you think you would be prejudiced, I 
will continue the case. I do not see on the face of it, how 
you will be surprised. 

Mr. Wellford: I will talk to my associate for a minute 
here. He wants to amend this “defendant’s duties as a 
citizen and also as an attorney at law”. 

Mr. Patterson: Let him have it. 

Mr. Wellford: Very well. 

Mr. Patterson: Just one further minute. 

In the pre-trial record, that is a typographical error, 
which we would like to correct. The letter there referred 
to as of April 1(>, 1943, should be February 16th. 

The Court: It should be what ? 

Mr. Patterson: February 16th. 

The Court: 1943? 

Mr. Patterson: 1943. 

Mr. Denit: That is correct. 

The Court: Let me make 1 absolutely sure that I have this 
straight. On the first page everything is out? 

Mr. Wellford: Beginning with “It is clearly shown”— 
starting there it is out. 

The Court: What is this “to wit” business? 
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46 Mr. Wellford: The “to wit” business is quoted 
there on the next page. 

The Court: All right; and then after “occasions”— 
Mr. Wellford: After “occasions”— 

The Court: It is all out? 

Mr. Wellford: Yes; that is all out. 

The Court: Down to 4. 

Mr. Wellford: Yes; eliminate— 

The Court: Down to 4. 

Mr. Wellford: Yes; down to 4. 

The (’curt: Then 4 and 5 are out; is that right? 

Mr. Wellford: 4 is in; 4 stays in. 

The Court: 4 is in? 

Mr. Wellford: 5 went out on the pre-trial, I think. 

The Court: 5 is out ? 

Mr. Wellford: 6 is in. 

The Court: And this “wherefore”? 

Mr. Wellford: Yes; that goes out. 

The Court: 6 is in? 

Mr. Wellford: Yes. • 

The Court: And the balance is in? 

Mr. Wellford: Yes. 

The Court: All right. Now, gentlemen, I think you had 
better write that amendment in, in the answer, and I will 
put my initials on it. 

47 Mr. Wellford: What are you going to put in— 
“as a citizen”— 

Mr. Denit: “And attorney at law”. 

Mr. Wellford: “And attorney at law”. 

#*»#•*#*** 

Opening Statement on Behalf of the Plaintiff. 

Mr. Wellford: May it please the court and ladies and 
gentlemen, this is a suit by Daniel F. Boone, whereby the 
defendant, M. Ryan McCown, or North Carolina, made or 
caused to be made and published by sending to the War 
Department a letter which contained the statement that 
the plaintiff in this case was guilty of perjury. 
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We will show you that the letter that he wrote to 
4S the War Department, and which he admits he wrote, 
contained the following statements: 

“In the Superior Court of Forsyth County, North Caro¬ 
lina, litigation involving the custody of the two Boone 

O C 1 v 

children was tried before Hon. J. A. Rousseau, Judge of 
the Superior Court of North Carolina, commencing on June 
23,1941. An affidavit was offered by Mrs. Martha Lightner 
Boone, which, among other things, charged that her hus¬ 
band exchanged the original engagement ring given her 
by offering her a ring, sometime after her marriage, which 
he represented as a very expensive diamond ring, costing 
about $1,500.00, and that after the separation she discovered 
that the stone in said ring was not a diamond. In answer 
to this affidavit Major Boone introduced his own affidavit, 
asserting that the stone was a genuine diamond, and he 
offered the affidavit of B. Michaelson, Sr., a jeweler in 
Washington, D. C., whose address is 1105 G. St., N. W., to 
the effect that he had mounted a perfect blue-white diamond 
for Major Boone, and that the mounting was of the finest 
platinum. Major Boone testified orally, ‘I have the origi¬ 
nal bill for the ring. I paid $200.00 for the mounting, and 
$700.00 for the stone’, and made it very clear that if the 
stone in the ring was not a diamond that someone else had 
substituted the present stone. While in Washington in 
March, 1942, engaged in the trial of the custody case 
49 over the Boone children, in the District Court of the 
United States for the District of Columbia, the writer, 
together with Mr. J. E. Shipman, of Hendersonville, N. (’., 
who was one of Mrs. Boone’s attorneys, called on Mr. 
Michaelson at his place of business and exhibited the ring 
in question, and Mr. Michaelson identified it positively, 
stating that his mark was on the mounting, and that the 
stone then in the ring had not been substituted, but was 
the same stone which he placed in there for Major Boone 
when the ring was originally purchased. Mr. Michaelson 
further stated that the stone was not a diamond, but was 
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a zircon. He also said that the stone cost $25.00 or $30.00, 
and the mounting $100.00 or $125.00. It is obvious that 
the testimony of Major Boone regarding the ring was false, 
and that he had again attempted to mislead the Court.” 
And in the last paragraph of the letter: 

“In closing, we wish to say that we have delayed putting 
this matter before you until the cases in the civil courts 
were concluded, and we did not wish to have any appear¬ 
ance of trying to aid our cause by an attack on Major 
Boone through your office. The sole purpose of this letter 
is to bring to your attention facts which undoubtedly dis¬ 
close the true character of this individual, and the desired 
end is that our army may not have such unworthy indi¬ 
viduals in positions of trust and responsibility.” 

50 And that is signed “McCown and A Hedge, by 
M. K. McCown,” the defendant in this case. 

That .le tter was. mldi'cssed to “The Adjutant General, 
United States Army, Washington, i). t/.' 1 *, an<UTt~T^^cf-”^*| 
mittcd that it was received bv him and that it was read 

%■ i 

in the office of the War Department. 

In addition to showing you that this defendant made ! 
these libelous statements against the plaintiff, we will show j 
you that the defendant did so with malice in his heart; I | 
mean by that that lie had hatred for this plaintiff. 

We will show you that, over a number of years, the plain- j 
tiff in this case was the son-in-law of Frances Lightner, j 
that being a very prominent family in North Carolina; that ! 
Frances Lightner *s daughter the plaintiff married; that 
Frances Lightner died and left a large estate, for which | 
this plaintiff was named as sole executor and trustee under j 
the will. | 

We will show you that this defendant, from the begin- i 
ning, tried to get control of that estate and handle it for 
this plaintiff. j 

We will show you that the plaintiff refused to have any- i 
thing to do with him in a business wav. 


I 
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We will show vou that this defendant then conducted an 
unwholesome relationship with the wife of this plaintiff— 
Mr. Denit: We object to that. The court has 
:*1 already ruled upon the* count in the declaration con¬ 
cerning that matter, and 1 submit it is improper to 
make that statement in the presence of the jury. 

The Court: I do not know what this is. Suppose you 
approach the bench. I do not know what the pre-trial 
record was on that. 

(Thereupon, at a conference at the bench between court 
and counsel, the following occurred:) 

The Court: What was the reason for striking it out of 
that count? 

Mr. Wcllford: They pleaded the statute of limitations. 

The Court: I see. 

Mr. Wellford: And this is to show malice. 

The Court: What is your objection? 

Mr. Denit: This publication is alleged to have been made 
in 1943. 

The Court: Yes. 

Mr. Denit: And the alleged misconduct was supposed to 
have occurred in 1939. 

The Court: Jhe court thinks it is admissible. Over¬ 
ruled--'- .. 

$Tr. Dcnit: And that the— 

The Court: T think it is clearly admissible. 

(Whereupon the proceedings were resumed in open court, 
as follows:) 

Mr. Wellford: Ladies and gentlemen, as I said, 
32 we will show vou that there was an unwholesome 
association between this defendant and the wife of 
the plaintiff. 

AVe will show you that this defendant, while a case was 
pending in North Carolina, bribed a witness to leave the 
State of North Carolina and not testify against the wife 
with whom he was associating. 
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We will show you further that at hearing before a Master, 
when a deposition was being taken and this plaintiff was on 
the stand testifying, this defendant’s partner, not liking' 
what he said, grabbed him— 

Mr. Dcnit: We object to that. His partner is not being 
tried in this case. 

The Court: I do not sec the force of that, either, the 
fact that he grabbed him. 

Mr. Wellford: I will strike that out. j 

We will show you that at the taking of this dcposiiion, t.. 
show vou the malice that this man had, that this defendant i 
did assault this plaintiff while the defendant’s partner held 
his hand. j 

We will show you all these facts, and then after all of ; 
these things had transpired, he then tried, by writing a j 
letter to the War Department, to destroy this man, the j 
plaintiff in this case; and if we show you these facts, we j 
will ask at your hands judgment for compensatory 
53 damages, to compensate as well as he can be com¬ 
pensated, the plaintiff, and for punitive damages, as 
His Honor will instruct you, it yb u HrmrThcre is m aliceTTo j 
punish this man for making those false statements. j 

We will show you that, as the result of the writing of j 
this letter, this plaintiff was required to defend himself I 
amongst his associates in the War Department. 

We will show you that he was embarrassed. 

We will show you that he never received a promotion, i 
although evervone else did. 

We will show you that he was exonerated by the War j 
Department of the charges that were made by this defend- j 
ant; and finally, we will show you, to indicate the malice j 
of this defendant toward the plaintiff, that the defendant ; 
followed up this letter to the War Department and asked 
for a personal conference, and, indeed, he went to the War 
Department himself to try to destroy this man. 

If we prove these facts, we will ask you for a verdict, 
and we are asking you— 


! 

i 
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The* Court: You have not stated yet whether the state¬ 
ments in the letter were true or false. 

Mr. Well ford: I read those statements. 

We will show you that the statements in the letter are 
absolutely untrue and the statement that he is guilty of 
perjury is absolutely untrue. 

Mr. Denit: May we reserve our opening, Your 
Honor? 

34 The Court: Y'es. 

Mr. Wellford: Mr. McCown, will you take the 
stand, please sir? 

Thereupon, M. Ryan McCown, the defendant, was called 
as a witness by the plaintiff, and, after having been duly 
sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Wellford: 

Q. Mr. McCown, where do you live? A. Jn Tryon, North 
Carolina. 

Q. How old are vou ? A. Fiftv-two. 

33 Q. What is your profession? A. 1 am a lawyer. 

( c >. How long have you been a member of the bar? 
A. 1 was admitted to the bar in 1913. 

Q. Do you know the plaintiff in this case, Dan Boone.’ 
A. I do. 

Q. Where did vou first meet him? A. 1 imagine that I 
met the plaintiff, who had been in and out of Tryon for 
several years prior to 1938, when both Mr. and Mrs. Liglit- 
ner died, and then that is about the first that I— 

O. He was a son-in-law of the Liglitners? A. That is 
correct; yes, sir. 

Q. And he was named as sole executor and trustee of 
ilie estate? A. Yes; that is true. 

Q. You were asking him to let you represent that estate? 
A. I did not: no, sir. I never had any conversation about 
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either of the Lightner estates prior to the time I was em¬ 
ployed by four of the Lightner children. 

Q. Never had any interest in the estate at all? A. None 
at all. Mrs. Boone came to my office, and I was employed 
by her and by her sister and two brothers, and Mr. Shipman 
was associated with me, and wc have represented the four 
Lightner children since that time. That was in 
.">(> 193S—no-; that was probably in 1939. 

Q. Mr. MeCown, I show you a photostatic copy of 
a letter and ask you if that is a true photostat copy of your 
letter (handing document to the witness) ? A. 1 sent that 
letter to the Adjutant General together with— 

Q. Is that your letter, I asked you? A. Yes, Mr. YVell- 
ford. I sent that letter, together with the record in the 
case referred to. 

Q. And you signed this letter? A. I did. 

Q. You put it in the mail? A. I did; that is, it was mailed 
from our office. 

Q. And the statement that 1 am about to read now—have 
you a copy of this letter? A. I have in my brief ease; yes. 

Q. In the Superior Court of Forsyth County—or, wait 
a minute: 

“The Adjutant General 
“United States Army 
“Washington, D. C. 

“Dear Sir: 

“For the past several years we have litigated on behalf 
of the children of the late Clarence A. Lightner and Frances 
M. Lightner,”— 

57 Mr. Denit: Is this being offered in evidence? 

Mr. Wellford: I am reading this letter. He lias 
admitted this letter, and I am asking him, Mr. Denit, 
whether this is not a fact— 

Mr. Denit: Well, I object to it, unless the letter is offered 
in evidence. 






Mr. Wellford: I have no objection to your offering: any¬ 
thin"; von intend to offer. I have a right to ask this witness 
if the contents of this letter are correct, so that the jury 
may see what is in that letter. There arc certain parts of 
the letter— 

The Court: Let me see it. 

Mr. Wellford: There are certain parts of the letter that 
go out entirely. 

Mr. Denit: Oh, I don't think so. 

Mr. Wellford: Well, you can offer whatever you please, 
Mr. Denit. 

Mr. Denit: He cannot offer a part of the letter and let 
the other part hang up in thin air, if your Honor please. 

The Court: It is alleged that this letter accompanied 
the letter which you are setting forth in the declaration ? 

Mr. Wellford: That is one of the letters that was set 
forth in the declaration, and the part of that letter is either 
on that page or the next page. That is the part that I was 
reading from, right there (indicating). 

58 The Court: That is set forth in the declaration? 

Mr. Wellford: Yes: exactly set forth in the decla¬ 
ration. 

The Court: And you are asking whether or not, in fact, 
lie wrote and published the matter contained in this letter? 

Mr. Wellford: Yes, sir. 

The Court: I will permit you to do that. 

By Mr. Wellford: 

Q. I ask you whether you wrote and published and sent 
to the Adjutant General the following statements, in writ¬ 
ing : 

“For the past several years we have litigated on behalf 
of the children of the late Clarence A. Lightner and Fran¬ 
ces M. Lightner, against Daniel F. Boone, now a major in 
the United States Army on duty in Washington, D. C. 



‘‘In the Superior Court of Forsyth County, North Caro¬ 
lina, litigation involving the eustody of the two Boone chil¬ 
dren was tried before Honorable J. A. Rousseau, Judge of 
the Superior Court of North Carolina, commencing on June 
23, 1941. An affidavit was offered bv Mrs. Martha Light- 
ner Boone, which, among other things, charged that her 
husband exchanged the original engagement ring given her 
by offering a ring, sometime after her marriage, which he ! 
represented as a very expensive diamond ring, costing | 
about $1500.00, and that after the separation she discovered ; 

that the stone in said ring was not a diamond. Tn 
59 answer lo this affidavit Major Boone introduced his I 
own affidavit, asserting that the stone was a genuine J 
diamond, and he offered the affidavit of B. Miehaclson, Sr., J 
a jeweler in Washington, D. C., whose address is 1105 (1. ! 

St., N. W., to the effect that he had mounted a perfect blue- j 
white diamond for Major Boone, and that the mounting 
was of the finest platinum. Major Boone testified orally, j 
‘I have the original bill for the ring. 1 paid $200.00 for the j 
mounting, and $700.00 for the stone’, and made it very . 
clear that if the stone in the ring was not a diamond that 
someone else had substituted the present stone. While in 
Washington in March, 1942, engaged in the trial of the cus- i 
tody case over the Boone children, in the District Court ! 
of the United States for the District of Columbia, the j 
writer, together with Mr. J. E. Shipman, of Henderson- j 
ville, N. C., who was one of Mrs. Boone’s attorneys, called j 
on Mr. Michaelson at his place of business, and exhibited i 
the ring in question, and Mr. Michaelson identified it posi- j 
lively, stating that his mark was on the mounting, and that j 
the stone then in the ring had not been substituted, but was j 
the same stone which lie placed in there for Major Boone j 
when the ring was originally purchased. Mr. Michaelson ; 
further stated that the stone was not a diamond, but was 
a zircon. He also said that the stone cost $25.00 or $30.00, 
and the mounting $100.00 or $125.00. It is obvious that 
the testimony of Major Boone regarding the ring was 
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60 false, aud that he had again attempted to mislead 
the Court.” 

That is your statement in the letter that you sept to the 
Adjustant General; is it not? A. That is a part of the 
letter. 

Q. Is not that the statement that is in your letter? A. 
That is a part of it. 

Q. You stated that and sent it to the Adjutant General ? 
A. I wrote the whole letter, Mr. Wellford. 
**#*#**■*## 

Q. Can you answer my question? 

The Court: He says that that matter is contained in the 
letter, Mr. Wellford. 

By Mr. Wellford: 

Q. Mr. McCown, who kept the jewelry of Mrs. Boone? 
A. Mr. Wellford, when the separation agreement was en¬ 
tered into, Mrs. Boone received certain jewels that were 
in Major Boone’s possession, as part of that agreement. 
They were delivered to her by Major Boone in his office in 
Winston-Salem, in my presence. 

Q. As a matter of fact, you had them; didn’t you? Didn’t 
you keep them? A. She turned them over to me, and I 
put them in the safe for a while. 

Q. Major Boone was married when; in what year— 

61 1932? A. I don’t recall. 

Q. You do not remember when they were married? 
A. I do not remember the date offhand. I think I did deal 
with it in handling the case, because I didn’t know— 

Q. Were you not at the wedding? A. I did not go to 
the wedding; no, sir. 

Q. This separation agreement was made in 1939; was it 
not? A. The 30th of September, as I recall the date in 
1939. 

Q. And Mrs. Boone had the jewelry up to that time? 
A. Mr. Boone had the jewelry, and he turned it over to her. 
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In arranging for the separation, she said, “What about 
my ring and the pin that Mother gave me?” He said, “I 
will give you those.” 

Q. IJe had all of her jewelry, her engagement ring and 
everything up to that time ? A. As I recall it; yes. 

Q. Then you had them? A. She gave them to me. 

Q. You had them after that, had you not, sir? A. Mr. 
Wellford, I did not keep the pin more than a matter of a 
week or two, until she asked for it, and has had it since. 
I have seen it a number of times since then, and I have 
had the ring since all this discussion came up. It 

62 has been in my safe and in my possession practically 
the whole time since then. 

Q. You brought it up here and went to see Mr. Michael- 
son with the ring, did you not? A. I did. 

Q. You asked him to testify falsely in regard to that 
ring, did you not? A. I certainly did not. I went there 
in the presence of Mr. Shipman, 'who had been associated 
with me in this case, and asked Mr. Michaelson to identify 
the ring if he could, and he had no trouble in identifying it. 

Q. Mr. McCown, do you go out with Mrs. Boone, or did 
you go out with Mrs. Boone between 1939 and the present 
filing of this declaration? A. Mr. Wellford, I have never 
been in Mrs. Boone’s presence alone at any time since 1 
represented her. I have always been with someone else. 

Q. As a matter of fact, were you not on the road, right 
outside of Winston-Salem, North Carolina, in an auto¬ 
mobile, at night, with Mrs. Boone on your lap? 

Mr. Denit: We object to that. 

A. Emphatically— 

Mr. Wellford: I think I have a right to ask him that 
question. 

The Court: What was the answer? 

63 Mr. Donit: What has that to do with this case? 
Mr. Wellford: To show malice. I think it has 

a whole lot to do with the e&se. ..■""" 

The Court: What is the date of the letter? 








Mr. Denit: 1943. 

The Court: 1943. 

Mr. Denit: And this is in 1939. 

The Court: Is this after the separation? 

Mr. Wellford: This is after the separation, yes. 

The Court: The Court will admit it. What was the 
answer—emphatically— 

A. Emphatically; no. 

By Mr. Wellford: 

Q. After the separation did you go to Winston-Salem 
to see Mrs. Boone and talk with her? A. If you will give 
me the date, I have a very good recollection of each time 
that I went there. 

Q. December 31, 1939. A. Yes, sir; I recall that trip. 
I remember it was the last day of the year. I was accom¬ 
panied by Mrs. Boone, my wife’s brother, Robert H. Milli- 
ken, and his wife, Cornelia B. Milliken. The four of us 
went in the car together. 

Q. When you went to the apartment house, were you and 

Mrs. Boone alone? A. I went by there. I left Mr. 
64 and Mrs. Milliken over at the home of one of Mrs. 

Milliken’s classmates, who graduated with her at the 
Baptist Hospital. They are both nurses, and I went from 
there, picked Mrs. Boone up, and got Mr. and Mrs. Milliken 
and drove back to Try on. 

Q. Now, you recall a time in 1939, or 1941, when a depo¬ 
sition was taken on January 6th, in regard to the case in 
North Carolina, in which Mrs. Boone testified? A. I recall 
that; yes, sir. 

Q. You struck Major Boone? A. I did not. 

Q. Did you put your hands on him at all? A. Mr. Well¬ 
ford, I would like to give you just— 

Q. Talk to the jury; not to me. I am not going to decide 
this case. A. The courtroom there is very similar to this. 
It has a center aisle and a gate. Mrs. Boone was repre¬ 
sented by several counsel. Mr. Shipman was there; Mr. 



Ridings was there, if I recall correctly; Mr. Arledge was 
there; and I was there, sitting on the lefthand side of the 
courtroom. The referee was not at the bench, but he was 
sitting down at a table just in front of us. The stenogra¬ 
pher was over on the other side. Major Boone was on the 

♦ 

lightliand side of the courtroom, and between Mr. Boone 
and where I was sitting was his counsel, Mr. Fred 
Parrish. 

65 Q. Talk to the jury. A. Mr. Fred B. Hamrick, 
Sr., and Mr. Fred Hamrick, Jr., if I recall correctly, 

although Fred Junior mav not have been there. 

A question came up about continuing the case. They 
wanted to close the reference, and we wanted to produce 
some additional facts before the referee. 

Air. Shipman— 

Q. I do not see the necessity of going into all of this 
detail on the question I asked you, which was very simple, 
unless the Court wants to hear vou. I asked vou if vou 

• % V 

struck Major Boone— 

The Court: I cannot tell yet. 

The Witness: Major Boone got up and walked a matter 
of some twenty steps from the righthand side, and came 
to the center of the courtroom, went through the gate, and 
came to the point where I thought he was going out the 
door, but he came behind. I was sitting about the third 
chair down next to the rail, and Major Boone was on the 
other side of the rail, and that was when I felt his hand 
on my shoulder. I got up, and Mr. Arledge held me. I 
was on one side of the rail and he on the other. I did not 
strike him. 

By Mr. Wellford: 

Q. Mr. Arledge was your partner? A. Yes. 

66 Q. And he held Major Boone? A. That is cor¬ 
rect. He had turned over the aisle and walked clear 

across the courtroom to where I was sitting. 

Q. He held Major Boone’s hand on your shoulder? A. 
That is my recollection. 
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Q. He thought you were going out? A. That didn’t 
make any difference. That was a courtroom. We stayed in 
there. My wife and Mrs. Milliken were sitting over on the 
other side, and—oh, there were any number of people. I 
think Mr. John Arledge, Sr., was there. 

Q. It was a deposition that was being taken at your sug¬ 
gestion, was it not? A. It was a reference. 

Q. Well, a reference. A. It was a reference in the ac¬ 
counting case on the two Lightner estates. 

Q. Now, Mr. McCown, do you know a man by the name 
of Laycock? A. Yes. 

Q. Gene Laycock? A. Yes; I know him. 

Q. How long have you known him? A. Mr. Wellford— 

Q. You talk to the jury; they are going to decide this 
case; not me. 

The Court: It is perfectly natural for a witness 
67 to speak to the person who is speaking to him. It is 
always done. 

Proceed, sir. 

Mr. Wellford: Very well, sir. 

The Witness: Mrs. Boone was living in New York with 
her sister, and she called me up and asked me to get in 
touch with Mr. Boone’s sister in Winston-Salem, which I 
did. As a result of that conference, I went to Greensboro 
and met Mr. Boone’s sister. 

Later, I had a note in my box from Mr. Laycock, and that 
is why I met Mr. Laycock. 

By Mr. Wellford: 

Q. Did you ever pay Mr. Laycock some money to leave 
the State of North Carolina? You can answer that ves 
or no. A. I did not. I vrould like to explain— 

Q. Very-well. 

The Court: He has a right to explain. 

Proceed. 

The Witness: Mr. Laycock came to me and told me he 
had been employed by Mr. Boone for some time as a detec- 
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tive, to trace Mrs. Boone in all of her movements, that Mr. 
Boone—well, I have just forgotten what he said about it. 
Anyway, he wanted to leave his employ; that he thought 
Mr. Boone was short in the Lightner estates, and that he 
would like to get all of that straightened out, that he 

68 felt that he had contributed to some injustice. 

In the first place, Mr. Wellford, I refused to talk 
with Mr. Laycock, except in the presence of witnesses. I 
called Mr. Julius Smith, who was president of the North 
Carolina State Bar at that time, and asked him if he would 
send—if he would come or send someone from his office, 
that I had been asked to go into this conference with a man 
who had been in the employ of Major Boone, and Mr. Smith 
sent Mr. Dameron, who is— 

Bv Mr. Wellford: 

* 

Q. Who? A. Mr. Dameron; and he came down there and 
stayed with me in the hotel room. 

Q. What hotel? A. The King Cotton Hotel. 

Q. What city ? A. In Greensboro. 

Mr. Laycock did not come up while Mr. Dameron was 
there. Mr. Dameron sent us a bill and we paid the bill 
for his presence. 

Q. Mr. Laycock w'as not there? A. He did not come up 
while Mr. Dameron was there. 

In the meantime, Mr. Shipman was engaged in a trial, 
and was on his way to Greensboro, as soon as he could 
wind up the case, and the only conference I had with 

69 Mr. Laycock was in the presence of Mr. Shipman. 
I have never had any conference with Mr. Laycock 

at all— 

Q. Mr. Laycock did not live in Greensboro; did he? A. 
No. 

Q. And you did not live in Greensboro; did you? A. No. 
Q. And Mr. Shipman did not live in Greensboro? A. 
No. 

Q. You all met there for some purpose? A. "We met 
there. 
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Q. Didn’t you meet there for some purpose? A. Yes. 

Q. What was that purpose? A. Mr. Shipman and I were 
trying to find out what had happened to the Lightner es¬ 
tates. We had arranged to go to the Department of Reve¬ 
nue and have a conference with them, and it was in con¬ 
nection with that that we were in Greensboro about the 
time that we had the telephone call from Mrs. Boone in 
New York to get in touch with Mr. Boone’s sister, Mrs. 
Rubv Foster. 

Q. What has that got to do with Mr. Laycock? He was 
up there; was he not? A. Mrs. Foster wanted us to talk to 
Mr. Laycock, to help straighten the whole thing out. 

Q. Mr. Laycock was an employee of Major Boone, 
70 was he not ? A. He was—Mrs. Foster said he was. 

I had never heard of Mr. Laycock before that date. 


Q. Did you pay him any money to leave the State? A. I 

*1 • " i ■ "*^*~*^. _ 

duTjtiaL. 

Q. Did anyone else, in your presence, pay him anything 
to leave the State? A. Mr. Wellford, a short time before 
that someone had come to Try on, posing as an F. B. I. 
agent. We immediately reported that to the F. B. I. 

Mr. Wellford: I move that that be stricken. 

The Court: Xo; he has a right to explain. 

The Witness: We immediately referred that to the 
F. B. I. 


Bv Mr. Wellford: 

Q. Who is “he”? A. I said we referred it; Mr. Ship- 
man and myself, and I went to Charlotte and talked with 
the authorities there about who it was that posed in Tryon 
as an F. B. I. agent, and Mr. Ed Sclieidt asked me if I 
would try and find out who it was, that they would be in¬ 
terested in prosecuting him. 

Q. Did you try to find him? A. Mr. Laycock said that 
he would tell us. 

Q. Did he tell you? A. He gave us the name of a man, 
and I immediately went to Charlotte the day after 
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71 this occurrence and turned the name over, and Mr. 

Scheidt traced him into New York and said that he 

was not the right man, and then we found out who appeared 
there and posed as an P. B. I. agent. 

Q. Mr. Me Cow n— A. If you want me to go ahead and 
tell you about— 

Q. I do not want a voluntary statement. 

The Court: Just a minute. You have not come to the 
point yet in answering the specific question asked by coun¬ 
sel, as to whether or not you paid this party, Laycock, any 
money, or anybody else in your presence f 
The Witness: If your Honor please, Mr. Laycock then 
told us that he would give us that information about the 
F. B. I. man, and would get us certain facts regarding cer¬ 
tain personal property which had been moved from the 
Lightner house, and certain other facts, and that it would 
take some expense money, and that he would have to make 
several trips, and asked if we could advance a hundred 
dollars to him. Mr. Shipman and I conferred about it, 
and decided that there was nothing wrong with it and gave 
it to him. Wc explained that this had nothing to do with j 
the ease that was pending. That was a suit by Doctor 
Jervcv, and Mr. Shipman was very emphatic in talking to ! 
Mr. Laycock, too, that we were not discussing with him i 
the Jervcy case. ! 

By Mr. Wellford: j 

Q. Mr. McCown, did you take a receipt for the 

72 money? A. No, I did not. 

Q. No receipt: no ..memorandum? A. No. _ 

Q. Just hamled IT hundred dollars to Mr. Laycock, just 
a verbal understanding? A. That is correct. He said that 
he was— 

Q. How long have you been practicing law? A. Since 
1915. | 

Q. It has been a long time. Now, Mr. McCown, after the 
litigation had terminated in North Carolina in regard to the | 
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children, did you tell anyone that Major Boone was a scoun- 
dred and vou were going to have him kicked out of the 
Army? A. No. Mr. Wellford. 1 have always expressed 
sympathy for Major Boone, because of the unfortunate— 
Q. You like him, don’t you? A. I don’t know Major 
Boone. 

Q. You don’t know him? A. No; I have neved had—my 
only contact with him has been in this litigation. I have 
been his adversary since 1939, trying to get these trust 
funds and this other property, and I have three judgments 
against him in the cases that I have handled for my clients. 

Q. Now, you wanted the War Department to dis- 

73 charge Major Boone, did you not? A. Oh, no, Mr. 
Wellford. 

Q. You did not? A. Let me give you the explanation 
of that, please. 

O. Well, if you say you did not, you may explain it later. 
A. I want to explain it. 

The Court: He has a right to explain it, sir. 

Mr. Wellford: Very well. 

The Witness: Our spring term of court begins on the 
last Monday in January. We had a suit against Major 
Boone at the spring term of 1942. 

By Mr. Wellford: 

Q. Who are “we”? A. Mr. Shipman and myself; that 
is, for the four Lightner children, involving what is known 
as the Penny Trust Fund, a trust fund set up by Mr. Light¬ 
ner, the grandfather, through his daughter, Mrs. Boone, 
for the little girl. We charged that Major Boone had dis¬ 
sipated that fund. 

• •##••*••• 

Mr. Wellford: I am examining this party here under 
Rule 43-B, as a party, and I understand that I have a right 
to cross-examine and impeach him. My adversary 

74 can take him after I leave him, and cross-examine 
on that. I assume we can put him on as a witness, 

putting him on as a party, and I think he should not be 
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permitted to go off into such collateral matters. My ques¬ 
tion was a very simple one, and he is going off into some¬ 
thing else. 

The Court: What was that question! 

Mr. Wellford: Will you read the question, Mr. Reporter! 

(Question read.) 

The Witness: Mr. Shipman and myself, representing the 
four Lightner children. 

Bv Mr. Wellford: 

Q. Mr. McCown— 

Mr. Denit: Just a moment. I have an interest in this 
case, if your Honor please. 

The Court asked, “What was the question?” It is per¬ 
fectly obvious that what the reporter read was an interven¬ 
ing question, and not the real question that the witness was 
attempting to answer. 

Mr. Wellford: That is right. Go back to the other ques¬ 
tion, Mr. Reporter. 

(The reporter read as follows:) 

“Q. Now, you wanted the War Department to discharge 
Major Boone, did you not?” 

Mr. Denit: The question asked him was whether he did 
not desire to have the major kicked out of the Army. 
75 The Court: He certainly has a right to answer the 
question in his own way, sir, provided the answer is 
responsive to the question. 

Proceed. 

The Witness: When the case was called— 

Mr. Wellford: Just a minute. 

The Witness: Major Boone— 

Mr. Wellford: I think my question was a very simple 
one, whether or not he desired to have the plaintiff in this 
case kicked out of the Army. He can answer that yes or no. 

The Court: I know he can, but he does not have to. 
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Mr. Wellford: Well— 

The Court: He has a right to make a sensible answer, 
lie does not have to make an answer that would not be his 
answer. 

Mr. Wellford: Well, that is true. 

The Court: He has a right to give his answer, provided 
it is an answer. 

Mr. Wellford: That is really true, sir, but I— 

The Court: Proceed, please, and if it is not an answer I 
will strike it out. 

Mr. Wellford: Very well. 

The Witness: Major Boone did not come to the court, 
but was represented by Mr. Roy L. Deal. Mr. Deal 
came in and brought Major Boone’s application for a 
continuance, under the Soldiers’ and Sailors’ Civil 
76 Relief Act. We argued the matter before Judge 
Sink. At that time, too, Major Boone’s affidavit 
was with his application for leave, and there was a denial. 
Then it occurred to me that on behalf of my clients I should 
ask the War Department whether he could get leave. 

Judge Sink passed an order transferring the case to the 
Henderson County Superior Court, and it was set peremp¬ 
torily for the 25th day of May, 1942. 

Bv Mr. Wellford: 

Q. May I interrupt here? A. 1 then came to Washing¬ 
ton. 

Mr. Wellford: It appears to me that it is quite obvious 
that this can in no way be considered an answer to my 
question, lie goes narrating— 

The Court: He is not through. 

The Witness: I am going to tell you as exactly and as 
definitely as possible. 

Mr. Wellford: I do not want a lot of collateral things 
which I do not think should be before the jury. My ques¬ 
tion was very simple, as to whether he desired to kick Ma¬ 
jor Boone out of the Army or not; not his reasons, but just 
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whether or not he desired to have Major Boone kicked out 
of the Army. That is all my question was. 

The Court: The Court thinks he has a right to answer 
the question, and then he may make his explanation, 

77 so that the jury may understand it. 

# * » » « # «• # * # ! 

The Witness: At some time between the adjournment j 
of our court in the first week in February and the j 
convening of the court in Hendersonville on the 25th j 
day of May, I came to Washington, and I asked at the War j 
Department who granted the leaves to Major Boone. I | 
was told— 

# * * * * * # # * * j 

—it was Colonel Meaeham. 

* * * * * • * • * • | 

Anyway, Mr. Wellford, I went to Colonel Meaeham. 

Mr. Patterson: "What is that name, again? 

The Witness: Meaeham—to see if Major Boone 

78 could get leave to come to court in Hendersonville j 
to answer our complaint about the trust fund. I j 

showed him the pleadings in the case; T showed him the 
deposition that we had taken in New York from the stock ! 
brokers whose accounts—who handled Major Boone’s ac- ! 
counts, and T tried to tell him the importance of the case, 
so that if Major Boone made the request, the Department ; 
would have the facts. 

Colonel Meaeham asked me to leave the depositions with 
him, and asked me, when the case had been tried, would 
T please write a letter to the Department about the facts, 
and that is why I wrote the letter, as Colonel Meaeham 
said, to the Adjutant General. I would not have known j 
to write it to the Adjutant General if the Colonel had not 
told me. 

By Mr. Wellford: j 

Q. That is your answer to my question as to whether 
or not you intended to ha' T e Major Boone kicked out of! 




the Army. A. L wrote the letter because the colonel asked 
me to. 


Q. That is your answer? A. Well, naturally, Mr. Well- 
ford, I have quite a pride in the Armed Services— 

Q. Can’t you answer the question? A. I have sons— 

Q. If that is your answer, I did not ask you if you 
79 had a son in the Army. We will get along much 
better—you are a lawyer, and I respect the courtesy 
that exists between counsel, and I think you should extend 
the same to me. A. I am trying, Mr. Wellford, but you 
asked me the reasons. One of the reasons was the request 
of Colonel Mcacliam. Another reason was mv dutv to niv 

to to * 

clients, who employed me, and another reason was that 
I did not think a man, who did not account for trust funds 
and who used the Soldiers’ and Sailors' Civil Relief Act 
to keep the court from going over the accounts, ought to 
have a position of trust and responsibility in the United 
States Army. 


U. And vou ^’**» te dJi).havc_hiin kicked the \ 

iCl did not think he b elonged there; no, sir. 

QTTTien, in tiihTlcttcr, wITgrtrymusay: 

■ w and the desired end is that our arinv mav not 

to to 

have such unworthy individuals in positions of trust and' 
responsibility ’ ’— 

You meant to convey by that he should be kicked out of 
the Army; didn’t you? A. I merely sent the Department 
all the facts, including the record, for their own action. I 
was not trying to dictate to the War Department how to 
handle Major Boone. 

Q. Did you ever get an answer from the War Depart¬ 
ment in regard to your charges? A. I did. 

80 Was Major B oone exonerated? A. The answer 
said that— !"*s 

Q. I asked you— A. Until the United States Supreme 
Court had passed on the case which was then pending before 
it, that any action regarding the trust funds would he de¬ 
ferred. They found-no substanti al basis for the other 
charges^ I have the letter in the fiTe7 
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Q. Mr. McCown, when you wrote the letter to the War 
Department in regard to the ring, in which you claimed 
that Major Boone swore falsely, you had before you the 
affidavit that had been filed by Mr. Michaelson, the jeweler 
of Washington; had vou not? A. Mr. Wellford— 

Q. I hand you this and ask you if that will refresh your 
recollection (handing document to the witness). A. Mr. 
"Wellford, that affidavit was introduced before Judge Rous¬ 
seau at the trial which commenced on the 23rd of June, 
1941. Mrs. Boone’s affidavit was presented in the same 
case. 

My letter to Mr. Michaelson and my call on him was in 
March of 1942, as I recall it, and my recollection, without 
going back over the letter, is that I had already seen Mr. 
Michaelson with Mr. Shipman and he had identified the 
ring by his mark on it, and said that it never did 
81 have a diamond in it; that when he made it he 
mounted a zircon. 

Q. You knew that the affidavit that had been filed by Mr. 
Michaelson stated the contrary; did you not? A. I do not 
see any contradiction. That affidavit could refer to one 
stone, and the stone that I have that was given to Mrs. 
Boone could be another. I do not think there was any 
contradiction. 

Q. Is not that your letter (handing a letter to the wit¬ 
ness)? A. That is one of three letters that I wrote. 

Q. I asked you if that is your letter. A. Yes; that I 
wrote to Mr. Michaelson about the ring after I saw him 
in the early part of that year. 

Q. This is your letter and that is your signature? A. 
That is correct; yes. 

Q. Now, in this letter, Mr. McCown, you refer to the 
affidavit that was made by Mr. Michaelson, in which you 
stated as follows: 

“We wish to call your attention to the fact that an affi¬ 
davit made by you, sworn to before Mr. Wirt B. Furr, a 
notary public for the District of Columbia, dated June 27, 
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1041, lias been introduced. In this affidavit vou sav von 
have been engaged in the jewelry business in Washington 
for 34 years, and that Daniel F. Boone was introduced 
to you in 1933 by one Lloyd Mehlig, a dealer in 

82 precious jewels, who advised you that he had just 
sold a diamond to Mr. Boone, and that Mr. Boone 

wished to have you make a mounting and mount the same 
for him. You further said that the diamond was between 
two and three carats and was a perfect blue-white diamond, 
and that you mounted the same in a mounting of the finest 
platinum material. 

“I am certain, Mr. Miehaelson, that you do not want to 

mislead the court bv vour affidavit and that after vou think 

* * » 

the matter over and apply the Golden Rule of doing to us 
and our clients as vou would have us do unto vou, if the 
situation were reversed, that you will make available to 
us vour testimonv, to the end that the court mav have the 
truth regarding the facts.” A. That is what I wanted them 
to have. Go ahead and read the other paragraph of it, 
too. 

Q. “Of course, we have the right to take your deposi¬ 
tion, but we do not wish to exercise this right if we can 
convince you that fairness to our clients makes it necessary 
for us to have your testimony. 

“Yours very truly, 

“McCown & Arledge, 

“By M. R. McCown.” 

You knew about all of that, that he said in the affidavit 
it was a blue-white diamond? A. Mr. Wellford, all I 
wanted was the truth. I think Mr. Miehaelson was 

83 talking about one stone in the Affidavit when he 
made that, and I thought he was talking about an¬ 
other stone when he talked to Mr. Shipman and myself, and 

I did not want him to confuse the court if there are 
two. I do not know whether there are two now or 
not. 


84 
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Mr. Wellford: I offer this letter in evidence. 

The Court: What is the date of that letter, gentlemen? 

The Clerk: April 21, 1942. 

The Court: April 21, 1942, and what is the date of the 
letter which is the subject of this suit? 

Mr. Wellford: This is February 16, 1943. 

(The letter dated April 21, 1942, from McCown & 
Arledge to Michaelson, was thereupon received in evidence 
as Plaintiff’s Exhibit No. 1.) 

By Mr. Wellford: 

Q. These children that you speak of, or have spoken of, 
the Boone children, as a matter of fact are in the custody 
of Major Boone now, by order of this court; is not that cor¬ 
rect? A. That is a matter that has been pending some— 

Q. Is not that correct, Mr. McCown? A. They have 
been in Major Boone’s custody. 

Q. By order of this court. A. By order of the court, and 
that ease is on appeal. They were also in his custody when 
Mrs. Boone was awarded the custody and these cases were 
on appeal. 

Q. These children have been in the District of Columbia 
since 1940? 

Mr. Denit: We object to that. We are not trying 
85 the custody case. 

Mr. Wellford: No; that is true. 

The Court: I think you should have objected a little 
earlier, Mr. Denit, if you do object. 

Mr. Denit: I am objecting now to this question concern¬ 
ing whether or not these children are in the District of 
Columbia, and have been since 1940. 

The Court: I know, but to the previous question about 
the custody. That had nothing to do with the case, and 
this question is simply as a matter of identification. 

Mr. Denit: Then, I move to strike out the other question 
and the answer. 
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Mr. Wellford: It is too late. 

The Court: It is a little late, I think, sir. 

Mr. Wellford: That is all of the examination of Mr. 
McCown as a party. 

Cross Examination 
By Mr. Denit: 

Q. Mr. McCown, counsel read to you an excerpt from a 
letter dated February 16, 1943. I shall read to you from 
the same excerpt and ask you these questions— 

The Court: Do you mean from the same excerpt or the 
same letter? 

Mr. Denit: The same excerpt from the same letter. 

The Court: You mean from the same letter but 
S6 not from the same excerpt? 

Mr. Denit : The same excerpt, yes, your Honor. 

The Court: All right. 

By Mr. Denit: 

Q. The first sentence in that paragraph, to which your 
attention was called, reads as follows: 

“In the Superior Court of Forsyth County, North Caro¬ 
lina, litigation involving the custody of the two Boone 
children was tried before Hon. J. A. Rousseau, Judge of 
the Superior Court of North Carolina, commencing on 
June 23, 1941.” 

I will ask you whether it is or is not a fact that there 
was such litigation in North Carolina? 

Mr. Wellford: 1 object to the question, if your Honor 
please. I think the letter and the statements made therein 
speak for themselves. This is a suit in libel on statements 
made. 

The Court: What counsel is endeavoring to do is to nar¬ 
row' the issues, as I understand it. 

Mr. Denit: Yes, sir; and I want to find out whether this 
is true. 
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The Court: Taking it up item by item, and asking the 
witness whether they are? 

Mr. Denit: Yes, sir. 

The Court: I think he has a right to do that. 

Mr. Wellford: I would like to say this, that I under¬ 
stand his cross-examination shall be limited en- 

87 tirelv to my direct examination unless he wants to 
start putting on his case now, because this is a party 

and not a witness. 

The Court: That is the rule, sir, but you asked the wit¬ 
ness about this. 

Mr. Wellford: I did read the paragraph, as to whether 
he wrote that letter and sent it. That was the "whole sub¬ 
stance of it. 

The Court: The Court thinks he may cross-examine 
about that. 

Mr. Wellford: Very well, sir. 

By Mr. Denit: 

Q. Was that litigation tried before Judge Rousseau? A. 
It was. 

Q. Did that litigation commence on June 23, 1941? A. 
Yes, sir. 

Q. Now% the next sentence: 

“An affidavit v’as offered by Mrs. Martha Lightner 
Boone, which among other things, charged that her hus¬ 
band exchanged the original engagement ring given her by 
offering her a ring, sometime after her marriage, which he 
represented as a very expensive diamond ring, costing 
about $1,500.00, and that after the separation she discov¬ 
ered that the stone in said ring was not a diamond.” 

Was there such an affidavit filed by Mrs. Boone? 

Mr. Wellford: I object. 

88 A. Yes. 

Mr. Wellford: Just a minute. 

Mr. Denit: Now r , if your Honor please, counsel should 
know that if they desire to offer proof of a record of some 
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judicial action, there is a way of doing that, and that is to 
bring certified copies. It is only my function to bring out 
that these statements 'were made in this letter and find out 
whether there were libelous statements made therein. 

Mr. Wellford: Very well. I will withdraw it. Go 
ahead. 

Mr. Denit: Do you have the answer, Mr. Reporter? 

(Answer read.) 

Bv Mr. Denit: 

Q. I show you a certified and exemplified copy of the 
record of the proceedings in the suit of Daniel F. Boone 
against Martha Lightner Boone in Forsyth County, North 
Carolina, before the superior court of that county, and 
direct your attention to page 128 and ask you 'whether or 
not you can identify the affidavit that Mrs. Boone filed in 
that proceeding (handing document to the witness) ? 
##••••••«• 

S9 A. It is on page 47. This is her affidavit regard¬ 
ing the ring. 

Q. And is that the affidavit that you referred to in that 
letter? A. It is. 

Mr. Denit: I ask that this be marked for identification. 
A. The affidavit begins on page 45, and the part about the 
ring is on page 47. 

(The record of proceedings in Boone vs. Lightner was 
thereupon marked Defendant’s Exhibit No. 1 for identifi¬ 
cation.) 

By Mr. Denit: 

Q. Now, the next sentence in the letter: 

“In answer to this affidavit Major Boone introduced his 
own affidavit, asserting that the stone was a genuine dia¬ 
mond, and he offered the affidavit of B. Michaelson, Sr., a 
jeweler in Washington, D. C., whose address is 1105 G. St., 
N. W., to the effect that he had mounted a perfect blue- 
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white diamond for Major Boone, and that the mounting was 
of the finest platinum.” 

Will you look at the record and find the affidavit of Major 
Boone? A. Major Boone’s affidavit begins on page 123, 
and the part of the affidavit dealing with the ring 

90 begins at the foot of page 127, and continues at the 
top of page 128—no; it begins at the foot of page 

128, and continues at the top of page 129. 

Q. And how about the Miehaelson affidavit? A. It is on 
page 170 of the exemplified record. 

Mr. Denit: I ask that these affidavits be marked for 
identification. 

(The affidavit of Mrs. Boone was thereupon marked de¬ 
fendant’s Exhibit No. 2 for identification, and the affidavit 
of Major Boone was thereupon marked Defendant’s Ex¬ 
hibit No. 3 for identification.) 

By Mr. Denit: 

Q. The next sentence in the paragraph is this: 

“Major Boone testified orally, ‘I have the original bill 
for the ring. I paid $200.00 for the mounting, and $700.00 
for the stone.’ ”— 

Do you find Major Boone’s testimony in the record? A. 
It is on page 65. “I have the original bill for the ring” is 
at page 64. 

Mr. Wellford: Just a minute. 

Mr. Denit: I ask that that be marked for identification. 

(The document referred to was thereupon marked Defen¬ 
dant’s Exhibit 4 for identification) 

91 By Mr. Denit: 

Q. Now, the next sentence: 

“While in Washington in March, 1942, engaged in the 
trial of the custody case over the Boone children, in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, the writer, together with Mr. J. E. Shipman, of Hen¬ 
dersonville, N. C., who was one of Mrs. Boone’s attorneys, 
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called on Mr. Michaelson at his place of business, and ex¬ 
hibited the ring in question, and Mr. Michaelson identified 
it positively, stating that his mark was on the mounting, 
and that the stone then in the ring had not been substi¬ 
tuted, but was the same stone which he placed in there for 
Major Boone when the ring was originally purchased.” 

Were you in Washington in March, 1942? A. I was. 

Q. Were you engaged during that month in the trial of 
the custody case over the Boone children? A. I was. 

Q. In the District Court of the United States for the 
District of Columbia? A. Yes, sir; before Judge Bailey. 

Q. Was Mr. J. E. Shipman with you? A. He was. 

Q. Was he associated with you in that case? A. He 
was. 

92 Q. Did you and Mr. Shipman call on Mr. Michael¬ 
son at his place of business? A. Yes, sir. 

Q. Did you exhibit a ring to him? A. I did. 

Q. Did Mr. Michaelson identify the ring? A. He did. 
He said it had his mark on it, and that he could tell that he 
made the mounting. 

Q. Did Mr. Michaelson say whether or not the stone then 
in the ring had been substituted A. He said it never had 
a diamond in it at any time, that the stone put in there 
originally was a zircon, and cost only twenty-five or thirty 
dollars. 

Q. One further question: Do you have the ring that you 
exhibited to Mr. Michaelson? A. Yes, sir (producing ring). 

Mr. Denit: I ask that this be marked for identification. 

(The ring was thereupon marked Defendant’s Exhibit 
No. 5 for identification.) 

The Witness: Do you want the letters to Mr. Michael¬ 
son? 

Mr. Wellford: Could I see the ring? 

(The ring was thereupon handed to Mr. Wellford.) 

Mr. Wellford: Are you through, Mr. Denit? 
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Mr. Denit: Yes—or I want to ask you just one further 
question. 

03 By Mr. Denit: 

Q. Was the tag that is attached to the ring attached to 
it bv vou! A. Yes. It was when I first got the ring back 
in 1939, and it has been there ever since. 

Redirect Examination 

By Mr. Wellford: 

Q. Mr. McCown, when you wrote this letter to the War 
Department on February 16, 1943, you knew at that time 
that Mr. Michaelson had filed a sworn affidavit in the court 
of North Carolina which was contrary to what you said in 
your letter; did you not? A. Mr. Wellford, I do not think 
his affidavit is contrary to the statement. I think he is talk¬ 
ing about two different rings. I mean, that is the only 
thing that makes sense to my mind, and I merely wanted 
him to come into court and clear it up. 

Q. And this letter is already in evidence. If that is true, 
what you have just stated, Mr. McCown, why did you, in 
your letter of April 21, 1942, write to Mr. Michaelson, as 
follows: 

“Mr. B. Michaelson, Sr. 

“1105 G Street, N. W. 

“Washington, D. C. 

“Dear Sir: 

94 “We thank you very much for your letter of the 
15th inst., explaining your reason for not wanting 
to be drawn into the controversy. From your letter it 
would appear that you are under a misapprehension re¬ 
garding what we want. In the first place, we want only the 
truth in so far as the same bears upon the interests of our 
client in the litigation. You seem to think that we want 
you to say that the stone in our possession is the exact 
‘same one handled several years ago.’ We do not expect 
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any witness to be that positive about testimony. When we 
talked with you in Washington you had no trouble in iden¬ 
tifying the mounting and remembered immediately that the 
stone which you mounted in that mounting was not a dia¬ 
mond. That is all we want now. Whether or not it is the 
same stone is immaterial. Whether or not the stone vou 
mounted was a diamond or was not a diamond is all we 
want to know, and we assume you will have no difficulty in 
recollecting this.” 

Why did you write that letter? A. Mr. Wellford, I wrote 
to Mr. Michaelson when I got back to my office from Wash¬ 
ington, and I told them all about my calling on him and 
asking him if he would give us a deposition or come down 
and testify in the case. You see, the case was set peremp¬ 
torily for the 25th of Mav, and I was trving to serve my 
client and get up evidence; I was trying to get the trust 
fund back that we afterwards got a judgment on. 

Q. That has nothing to do with vour letter. A. I 
95 wanted the truth about it, and so proceeded. He had 
proven that lie was an unfit person. All I wanted 
from Mr. Michaelson was the truth. He did not answer the 
letter. I wrote him again and he came back with a very 
evasive letter. All of it is in the file over there. There are 
copies over there, if vou want them. 

Q. You thought you had not been told the truth in his 
affidavit? A. No; I thought he just did not want to bother 
about testifying. No: I did not doubt his telling the truth 
about it. T thought he was telling the truth when he took 
that stone and identified it and said that he made the 
mounting and said. “There is my mark on it.” I was just 
as convinced in niv own mind that he made it as I am of 
anything, and I still think so. 

Q. You just identified there the entire affidavit. Is not 
that Mr. Michaelson affidavit? A. Yes; but— 

Q. Well, read it. A. It is evasive. 

Q. You need not argue with me, please. You are a wit¬ 
ness now. 
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I want to read you this affidavit now, Mr. McCown. 

[Whereupon Defendant’s Ex. No. 4, reproduced herein 
page 216 was read] 

• **##•### 

97 Did you think that Mr. Mickaelson was confused 
when he made that affidavit? 

98 A. Mr. Wellford, it is obvious that I knew all 
about that affidavit, that the next time I came to 

Washington after I found out who had made the ring that 
Mrs. Boone had was Mr. Michaelson. I went to see him to 
ask what the facts were. I did not suggest to him what 
they were. I simply exhibited the ring, and he said “Yes; 
I made that ring.’’ Then— 

Q. You knew that this was already on file when you got 
up here? A. Yes. 

Q. And you knew Michaelson— A. Then when he told 
me that the ring that I showed him that day never did have 
a diamond in it, I just thought that in the affidavit he was 
talking about another stone, and I think so yet. 

Q. This was in June, 1941? A. Yes; that is correct. T 
think Major Boone probably did buy another ring at an¬ 
other time, but I don’t think he gave it to Mrs. Boone. 

Q. You don’t think he did? A. No, sir. 

Q. What was the date on which you came up here and 
talked to Mr. Michaelson? A. It was in March, 1942. I 
never heard of Michaelson or knew anything about him, or 
would not know him if he came into that door right now. 

Q. How long did you have in your possession this 

99 ring when you came to Washington in 1942 and 
talked to Mr. Michaelson? A. It had been in my 

safe since 1939. 

Q. 1939? A. Except that time that Mrs. Boone took it 
to New York, and that is where they found out it was not 
a diamond. She went up there to sell it. 

Q. When was that? A. I don’t remember the date. 





Q. You don’t remember when that was? A. No. Any¬ 
way, the question of the diamond came up quite early in the 
previous litigation. \Ye did not have any facts, and I had 
talked with Major Boone about it. Of course, he had the 
invoice, but he never did produce it. He has not produced 
one yet. 

Q. This was Mrs. Boone's engagement ring; was it? A. 
It was a ring which he gave Mrs. Boone in exchange for 
her engagement ring. He took the engagement ring, which 
I am informed was a diamond. He took it back and gave 
her this one. 

Q. She had worn this ring from 1942 up until the time 
you got it ? A. Her affidavit says that Major Boone kept 
it practically the whole time, as I recall. I am not certain 
about that. 

Q. Did you bring her here today to testify? A. No, I 
did not. She is working. 

100 Mr. Wellford: That is all. 

* ###**##* 

101 Benjamin Michaelson, Senior was called as a wit¬ 
ness by and on behalf of the plaintiff and, after hav- 

102 ing been first dulv sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Wellford: 

Q. Will you give us your full name, Mr. Michaelson, 
please? A. Must I stand? 

Q. No; you may sit down. Your full name? A. Benja¬ 
min Michaelson, Senior. 

Q. You are a jeweler ? A. I am. 

Q. Where is your place of business? A. At present, 
1301 G Street, Northwest. 

Q. How long have you been in the jewelry business? A. 
Since 1907. 

Q. 1907? A. Yes, sir. 
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Q. Do you know the gentleman here, Major Boone (indi¬ 
eating) ? A. I do. 

Q. Do you know this gentleman here, Mr. MeCown—this 
gentleman here (indicating)’ A. I think so. I believe I 
have seen him several years ago. 

(J. Did there come a time, Mr. Michaelson, when 
103 Major Boone came down to you to have set a dia¬ 
mond in a ring? A. I remember this clearly. j 

Q. Will von toll his Honor and this jury how that came 
about? A.’ I— * j 

The Court: We cannot hear you. Speak to the jury. 

The Witness: I had been located in Tampa, Florida, up 
until 1929. There I did business with a man named Julius J 
Lime. There was a man associated with him bv the name 

V I 

of Mr. Mehlig, and they used to send up their nice work, up 
to me. That is how I got acquainted with Mr. Mehlig. 

In June, 1929, I left Florida to come back to Washing¬ 
ton, and I established a business here. It so happened that 
Mr. Mehlig, I think, went to work then in Washington. He 
knew that I was in Washington. He must have been sell¬ 
ing diamonds, but he knew that I was here and the kind of 
work I was doing. He brought the major up to me to have 
a ring made, which I did. 


Bv Mr. Wellford: 


Q. What kind of a stone was it? A. It was an emerald- 
cutdiamond. 

(j. AlWfTfwliat size? A. Approximately—well, I would 
say over two carats; just exactly the weight I couldn’t say. 

Q. Was it a blue-white stone? A. It was a very nice 
stone—very nice. 

104 Q. What is a blue-white stone, Mr. Michaelson? 

A. It is hard to determine what a blue-white stone 
is. To us jewelers a blue-white stone is one, just what it 
says. It has white and it has blue in it. 

Q. It is known as a perfect diamond? A. Well, it may 
not be. A blue-white can be blue-white and not necessarily 
perfect. 
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Q. The stone that was brought to you by Major Boone 
and Mr. Mehlig, did you set that stone in a mounting? A. 
1 made a mounting and set the stone in it. 

Q. Whom did you do that for ? A. Well, it is just a joint 
affair. I did it for Mr. Mehlig, for Major Boone down 
through Mr. Mehlig, because the major didn’t know me 
then. 

Q. Did you deliver this stone, the ring, to Major Boone ? 
A. I believe both of them called for the ring, then. I just 
don’t remember that far. 

Q. How much were you paid to do that, Mr. Michaelson ? 
A. That I don’t remember, either, but I know it was ap¬ 
proximately $125—a few dollars more or less. I don’t 
remember. 

Q. Did there come a time, Mr. Michaelson, when Mr. 
McCown came to your place or establishment? A. Yes. 

Q. When was that, if you recall—about? A. I don’t re¬ 
call. It was somewhere around 1940 or 1941. No; 
105 it couldn't have been 1942. I think it was 1941, I 
believe. 

Q. Did he bring with him a stone? Did he bring with 
him a ring? A. Yes. 

Q. Was the mounting in that ring the same one that you 
had made? A. Yes. 

Q. W as th e_gtone in tha taring the same one .you had put 
in that mounting? AT. JNo.”^ 

QrDid he-ask you to tesflfy in regard to that stone? A. 
Yes; he did. 

Q. What did you tell him? A. Wolljjif T rppallJ t p»r. 
recil y y. X-lold Jum it_ wasn’t th e same stone, and it evi¬ 
dently—it didn’t look like Tbe stone.^'Tt'looked like the 
stone had been removed. If it was, it was a nice job in 
doing it and putting another stone in place. I looked with 
my magnifying glass and I didn’t see any disturbance, but 
the stone definitely was not the same as I had origi nally 
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Q. Did he ask you to testify that that was the same stone 
that you had put in the ring? A. Yes. 

Q. I hand you two letters, Mr. Michaelson, and ask you 
if you received those two letters (handing docu- 

106 meats to the witness). A. Yes; I did. 

Q. And a third letter is also handed to you. 

Mr. Wellford: All of these letters have been marked in 
the pre-trial for admission. 

The Witness: Yes. 

Mr. Wellford: I would like to offer these letters in evi¬ 
dence and read them to the jury. 

By Mr. Wellford: 

Q. I show you this letter, Mr. Michaelson. A. Yes; I re¬ 
member that. 

Q. That is your reply, is it not, Mr. Michaelson? A. 
Yes; it is. 

Mr. AYellford: I would like to offer these four letters 
in evidence and read them to the jury. One of them was 
offered yesterday. 

(The letters referred to were received in evidence as 
Plaintiff’s Exhibits Nos. 2, 3 and 4.) 

Bv Mr. Wellford: 

Q. Before reading the letters, 1 would like to ask you 
particularly, Mr. Michaelson; These letters were received 
after the visit of Mr. McCown to your place? A. I think 
so; yes. 

Mr. Wellford: Ladies and gentlemen, the first letter is 
dated April 9, 1942. It is on the letterhead of McCown & 
Arledge, Tryon, North Carolina. 

I will strike that. 

The first letter is dated March 17, 1942, on the 

107 stationery of Massenburg, McCown & Arledge, ad¬ 
dressed to B. Michaelson, Sr., 1105 G Street, N. W., 

Washington, D. C., and reads: 
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[Whereupon Plaintiff’s Ex. Xo. 2, reproduced herein 
page 209 was read.] 

****#*#«•• 

108 Mr. Wellford: The second letter is dated April 9, 
1942, on the stationery of McCown & Arledge, Tryon, 
North Carolina, and reads: 

j Whereupon Plaintiff’s Ex. Xo. 3, reproduced herein 
page 210, was road.] 

110 Mr. Wellford: This is a letter of April 15, 1942, 
on the stationery of B. Michaelson & Son, Jewelry, 

1105 G Street, X. W., Washington, D. C., addressed to 
McCown & Arledge, Tryon, North Carolina: 

[Whereupon Plaintiff’s Ex. Xo. 4, reproduced herein 
page 212, was read.] 

##••«#•• • 

111 Mr. Wellford: This letter is dated April 21, 1942, 
on the stationery of McCown & Arledge, addressed 

to Mr. B. Michaelson, Sr., 1105 G Street, X. W., Washing¬ 
ton, D. C.: 

[Whereupon Plaintiff’s Ex. Xo. 1, reproduced herein 
page 207, was read.] 

113 By Mr. Wellford: 

Q. I wish to ask you, Mr. Michaelson, to look at this, 
which counsel has agreed to and has submitted as a copy 
of vour afiklavit, and see if vou can recollect that von made 
it (handing document to the witness)? A. Yes. 

Mr. Wellford: I wish to offer this copy of the affidavit, 
which is agreed to, and read it to the jury. 
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Bv Mr. Wellford: 

• 

Q. First, 1 want to ask you, Mr. Micliaelson, is every¬ 
thing in that affidavit true? A. It is. 

Mr. Wellford: Ladies and gentlemen, this is the affidavit 
of B. Micliaelson, Sr.: 

114 “State of North Carolina 

In the Superior Court of the County of Forsyth 

Daniel F. Boone, Plaintiff , 
v. 

Martha Lightner Boone, Defendant. 

T. 1). No. 7041 

Affidavit of B. Micliaelson, Sr. 

District of Columbia ss 

B. Micliaelson, Sr., being duly sworn, deposes and says 
that he is a dealer in precious jewels, diamonds, mountings 
and general manufacture of jewelry in the City of Wash¬ 
ington, D. C., and has been engaged in such business for a 
period of 34 years. Deponent further states that in the 
year 1933 Mr. Lloyd Melilig, a dealer in precious gems, 
brought Daniel F. Boone to deponent’s place of business, 
introduced him as a customer, advising deponent that he 
has just sold a diamond to Mr. Boone, and that Mr. Boone 
wished to have deponent manufacture a mounting and 
mount the same for him. Deponent further states that the 
diam ond w as be tween two and three carats and was a per¬ 
fect - blue white diamond. Deponent further states that he 
~~ihanuTacf ured aTtcTsold a mounting to Da niel F. 

115 hjoone and mounted the said stone, and that the 
mounting also was ofHie finest - plaffhum material. 

--Bnncin^so^ 

Subscribed and sworn to before me this 17th day of June, 
1941. 

WIRT B. FURR, 

Notary Public, D. C. 

My commission expires April 14, 1946.” 
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By Mr. Wellford: 

Q. Mr. Michaolson, you had made that affidavit long 
prior to the time when Mr. MeCown came to see you; had 
you not? 

Mr. Denit: I object to that. The affidavit speaks for it¬ 
self. . 

The Court: That is true. 

Mr. Wellford: Very well. 

The Court: Is it in evidence as to the date or the ap¬ 
proximate date when Mr. MeCown called to see him? Is 
that in evidence also? 

Mr. Denit: Yes. 

The Court: If both dates are in evidence, of course, they 
speak for themselves. 

Mr. Wellford: Yes; both dates are in evidence. 

The Court: All right. 

116 Mr. Wellford: That is all. 

The Court: The Court would like to know from 
the witness whether or not he ever set more than one stone 
for Major Boone. 

The Witness: One stone, and it was one of its kind. 

The Court: Sir? 

The Witness: I say, I mounted one stone, and it was one 
of its kind. What I mean by this, it is a little unusual shape 
of emerald-cut stone. A stone like that can always be 
brought out very clearly. 

The Court: And that was the one? 

The Witness: Just one. 

The Court: All right. 

Cross Examination 
By Mr. Denit: 

Q. Mr. Michaelson, you say a stone like you set for 
Major Boone could always be brought out very clearly. 
What did you mean when you said that? In your letter to 
MeCown & Arledge, dated April 15, 1942, which has been 
admitted into evidence here, you say: 
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“In regard to the matter referred to in your lette^itis 
impossible for any one to s ay definitel y that a stone isTEe 
exact same one hancfle3' several years ago, especially since 

— i. ■ .I.—. , , - - i - ~ m . i ° ■ L ' “ 

I have examined thousands of stones since then.” 
A. There is nothing meant by it. 

Q. What did you mean, or did you not mean it? 

117 A. Well, I did mean it. 

Q. Then, what did you mean when you said to His 
Honor before that it would be possible to identify the stone 
you set for Major Boone? A. That s tone can always be 
rememberpd^J)piTiy an unusual shap^^ 

C L Why di d you not tell^Mr. ilcCown that? A. I don’t 

know whv I dSdn^rteirfiTm^thrs^ - -- 

Q. Now, let me ask you, sir; Is it or is it not a fact that 
Mr. McCown and Mr. J. E. Shipman came to your place 
of business in March, 1942? A. Yes. 

Q. Was that on a Saturday afternoon? A. I don’t re¬ 
member that. 

Q. Did they or did they not introduce themselves to you ? 
A. They did. 

Q. And did they introduce themselves as lawyers repre¬ 
senting Mrs. Boone? A. They did. 

Q. Did they exhibit to you a ring? A. They did. 

Q. Did the ring they exhibited to you have a tag tied to 
it? A. I don’t remember that. 

Q. Would you be able to identify that ring if you 

118 saw it a second time? A. I will. 

Q. Look at the ring I show you and tell us whether 
or not that is the ring Mr. McCown and Mr. Shipman 
showed to you in March, 1942? A. Yes; it is the same ring. 

to 


The Witness: The way the corners are cut. 
The Court: Yes. 


Q. What is there about the ring wh ich enables you 

corners arecSC 

The Court: What, sir! 


By Mr. Denit: 

Q. Anything else? A. Yes. 

Q. Is your mark on the ring? A. Yes; it is. 

Q. Where is it? A. Inside of it. 

Q. Show it to us. A. There is our stamp in there. Of 
course, that stamp, every jeweler has— 

Q. What does the stamp say? A. Platinum—“Plat.”— 
an abbreviation of platinum. 

Q. That was the stamp you put on it to identify 

119 that merchandise? A. That is the reason, and I 
still attach the same stamp. 

Q. Look at the card tied to that ring. Was that there 
when you saw it in March, 1942? A. I don't remember 
this. 

Q. You don’t remember it? A. I don’t remember this. 

Q. Did you or did you not tell Mr. McCown and Mr. 
Shipman that you set that ring? A. Yes—not the stone. 
1 mounted the ring. I didn’t tell them that I set the stone. 

Q. Did you or did you not tell them that the mounting 
cost approximately $100? A. That is right. I just don’t 
remember—it has been a long time. I have had a great 
many rings since then, and it was then—the price was just 
about what it was paid for. 

Q. Well, I imagine it was the price that he paid, but 
what was the price? A. About $125. 

Q. And did you or did you not tell Mr. McCown and Mr. 
Shipman thaFthe stone in this ring is not a diamond? A. 
That hrrnrhtr T told them it was not a diamond.' ’— 

Q. Did you tell them it is a zir con? A. I thin k I di d. 

* Q. Wnat is a zircon? A. Well, it is a stone of 

120 its own. 

Q. Supposed to imitate a diamond? A. No; there 
is no imitation. There is no imitation to diamonds. 

Q. Is not glass like a diamond? A. No; a zircon is a 
natural stone. It is not a diamond; it is not a sapphire; 
it is just a zircon. 
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Q. For use in the trial of this case? A. Thii i« 

122 the letter. 

Q. Yes. 

Now, in the letter which Mr. McCown wrote you on 
March 17, 1942, he stated in the first paragraph: 

“You will recall that Mr. JT. E. Shipman, of Henderson¬ 
ville, North Carolina, and the writer were in your estab¬ 
lishment on Saturday afternoon, March 7, 1942.’’ 

I understand you still recall that, Mr. Michaelson; do 
you not? A. I think I remember that; yes. 

Q. And the letter proceeds: 

“That you identified a ring which you sold to Daniel F. 
Boone.” 

Is not that right? A. A ring; yes. 

Q. Yes. That was true, was it not? A. Surely. 

Q. “And stated that the stone now in the ring was the 
same as it was when you sold it to Mr. Boone.” A. I 
couldn v t"liave said that., 

You~couTd not have said that? A. No; I could not 
have said that. 

Q. Whv jdid_you not deny it when you replied to Mr. 
McCown ? A. It wasn’t necessary for me to. ’ 

TKe Court: What is that? 

123 The Witness: It wasn’t necessary for me to make 
such a reply as that. 

By Mr. Denit: 

Q. Why did you use this language to him: 

“In regard to the matter referred to in your letter, it is 
impossible Iqj any^eJ&_s$y_ definitely that a stone i s~the 
exact, same one handled several years ago.” A. I canTgive 
any answer to that. 

Q. You cannot give an answer to it? A. No. 

Q. You have set many stones in mountings; have you 
not? A. I have. 

Q. Look at this stone in this mounting. A. What would 
you like me to look at? 
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Q. Tell us whether or not you set that stone. A. That 
stone, I did not 7 sir. 

How can you tellT A. Because when I manufactured 
the ring, it was definitely a ^iampnfL ancTnot a zircon or a 
sapphire. Now, what happened after that, that was entirely 
out of my hands. 

Q. There is not anything about the physical appearance 
of the ring that will enable you to tell whether you did or 
did not set that stone? A. No, no. 

124 Q. Look at the stone carefully. A. All right. 
What would you like me to look at? 

Q. Does that fit in the mounting? A. Yes. 

Q. Solid? A. Yes. 

Q. Secure? A. Secure. 

Q. Is there anything to indicate that that stone was not 
cut into a very precise mounting? A. I think the stone was 
cut, because they never find a zircon or anything else that 
will fit a mounting of the same shape. 

Q. In other words, the mounting has to be made for the 
stone? A. Or the stone can be made for the mounting. 

Q. Which is the more expensive process, to cut the stone 
for the mounting or make the mounting for the stone? A. 
In an expensive stone it is cheaper to make the mounting 
for the stone. For an inexpensive ring it is cheaper to cut 
the stone for the mounting. 

Q. You cannot tell whether that stone was cut for the 
mounting or the mounting made for the stone? A. That I 
couldn’t answer. 

Q. Is it or is it not customary to mount zircons in 

125 pure platinum? A. No. They mount zircons in 
platinum, silver or gold, green gold, and everything 

else. 

Q. In other words, the more expensive the stone, the 
more expensive the mounting? A. That is right. 

Q. You put a cheap stone in a cheap mounting? A. Yes. 
Q. And a zircon is characterized as a cheap stone? A. 
It isn’t exactly a cheap stone, what I would call a cheap 
stone. 
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Q. It is semi-precious? A. Yes; semi-precious. 

Q. And a diamond is a precious stone? A. That is right. 

Q. Is that mounting a solid platinum? A. Yes. 

Q. Can you identify the mounting as the one you made 
for Major Boone? A. I certainly can. 

Q. What is there about that mounting to enable you to 
identify it as the precise mounting? A. You look at the 
side; it has little lips. You very seldom see anything un¬ 
less it is manufactured for a special stone, in my own shop. 

Q. You say because it has lips on the side, you can 

126 identify it as the— A. Yes; I can identifv that with 
my eyeglass, that that is the mounting I do manufac¬ 
ture. 

Q. As far back as 1933? A. I don’t remember writing 
any letters or recognizing the names, but when it comes 
to jewelry, I can remember things that happened when I 
was a kid. 

Q. Now, did you keep books in those days ? A. Yes. 

Q. Do you have a record of the transactions between 
you and Mehlig as far back as that? A. That has been a 
long time. 

Q. Do you have any record of transactions with Mr. 
Mehlig? A. No; I don’t have any correspondence, or any¬ 
thing of that kind. 

Mr. Wellford: That is M-e-h-l-i-g? 

The Witness: I don’t know how to spell his name. 

By Mr. Denit: 

Q. I want you to be sure about it. Is the only thing 
about this which enables you to identify it the lips on the 
side? A. No: I can look on the mounting and see if it is a 
ring I made. Every man that knows that line of business— 
there are certain things, and I do— 

Q. Y'ou can identify the mounting, but not identify 

127 the stone? A. I can identify the stone, too. 

Q. You did not mean, then, what you said to Mr. 
McCown in April 1942; is that right? A. He might have 
misconstrued it. 
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Q. How do you construe the language that you used: 

“It is impossible for anyone to say definitely that a stone 
is the exact same one handled several years ago.”? A. 
Just exactly what I said. A stone could have been put in 
place of another, which lots of times is done. 

Q. But there is no doubt in your mind, sir, that the 
mounting and the stone which I am showing you today are 
the exact mounting and stone which Mr. McGown and Mr. 
Shipman— A. Yes. 

Q. Wait a minute. A. Pardon me. 

Q. (Continuing) —showed you in 1942? A. That is 
the very same thing. 

Q. This ring which you have identified, and which has 
been marked Defendant’s Exhibit No. 5 for identification, 
has 1\vo stones on the side of the large stone; does it not? 
A. It does. 

Q. What are they? A. Let me get my working glasses. 
There is a zircon, but this looks like it has been tampered 
with. 

128 Q. Which one looks like it has been tampered 
with? A. The zircon on this side. 

Q. What is there to suggest that it has been tampered 
with? A. Well, the metal is raised up, and the stone is 
forced down. 

Mr. Wellford: Speak up a little louder. 

The Witness: The metal is raised up on the edge, and 
the stone is forced down, though it is not like it has been 
recently. You have the same stone. It doesn’t fit right. 
Usually when the job is done right, which it was done when 
T did it, all the metal was forced over the stone, and this is 
quite a ways away from it. 

The Court: When you mounted that diamond, as you 
sav, were there two small diamonds on the side? 

The Witness: Yes. They are both sides just alike. It 
does look like it has been tampered with, and the metal on 
the side has been raised up. 
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By Mr. Denit: 


Q. On both sides? A. On both sides. 

Q. How about the middle? A. Well, the middle—I 
looked for it then, and I couldn’t then detect—the middle, 
I can’t say. 

Q. When you looked at the ring in March, 1942, 

129 handed to you by Mr. McCown and Mr. Shipman, 
did you make the same kind of an examination as 

you have just made? A. Yes. 

Q. Did you look to see whether it had the letters “Plat” 
on the inside? A. T didn’t have to look at it; no. It was 
my mark in the ring. 

Q. Did you look whether it had lips? A. As a said be¬ 
fore, I didn’t have to look at it. I knew the ring the minute 
I laid my eyes on it. 

Q. Did you call the attention of Mr. McCown and Mr. 
Shipman to the fact that it did not have the stone in it then 
that you had originally set? A. Make the same question 
again, please. 

Mr. Denit: Will you read the question, Mr. Reporter? 
(Question read.) 

The Witness: That is right. 

By Mr. Denit: 

Q. Did you? A. I did not. 

Q. You did not? A. No. 

Mr. Denit: That is all. 

The Witness: I probably misunderstood that. That is 
what? 

Mr. Patterson: Read the question. 

130 The Court: Read the question again, please. 

(Question reread.) 


The Witness: Meaning—what does that mean? 

The Court: Did yo u tell them i t was the same stone you 
put in t fraFmquntingf~ 

T'£e NTitnesTT^I'Jhin^sa;JLthink 


so. 
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By Mr. Denit: 

Q. You say you think so? A. I think so. 

Q. Are you sure about that? A. I am sure about that, 
b ecause w hen I made the mounting, there was a^ianiond 
thatTTnoun tecTmfdtt^'ahcTtfothihg else,but when the stone 
caipe back i re66^fced'iraira~zTfciyh^'’^^ 
tolt----<■■■■■-- 

Q. Well, did you mount more than one diamond? A. 
Yes; quite more. 

Q. In that ring? A. No; just one. 

Q. Well, the ring appears to have three stones in it. A. 
Surely, there is three stones in it; one on each side and one 
in the center. 

Q. All right. Did you mount three diamonds in the 
ring? A. I just mounted it as it was, three diamonds; two 
baguettes and one large diamond. 

Q. You told us about that one large diamond, pos- 
131 sibly two carats. A. Yes. 

Q. You did not say anything about two small dia¬ 
monds. A. That was never in question. 

Q. You never questioned about that? A. You never 
asked, if you saw me at that time, or whoever it was. 

Q. You do not mean that I ever called on you; do you, sir ? 
A. No; I say, whoever called on me never asked me 'whether 
the side stones were diamonds. 

Q. Well, until just now, you did not mention any baguette 
side stones? A. No; I didn’t mention it, because it was 
never asked of me. 

Q. Is it not a fact that you did not mention them because 
baguettes were never set in the ring? A. What do you mean? 

Q. Were never set in this ring. A. I don’t remember 
about that. 

Q. Why did you say a while ago that you did know about 
it? A. Well, the ring was originally made for this—what 
do you mean, baguettes were never set? The ring now is 
just the same as it ever was. 
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Q. Mr. Miehaelson, I would not take any time in 

132 order to look at it, but you mentioned baguettes. A. 

Yes. 

Q. A baguette is a very small diamond on the side of a 
large diamond; is that right? A. Yes. 

Q. In the affidavit which you filed in North Carolina, or 
caused to be filed in North Carolina, vou stated: 

“Deponent further states that in the year 1933 Mr. Lloyd 
Melilig, a dealer in precious gems, brought Daniel F. Boone 
to deponent’s place of business, introduced him as a cus¬ 
tomer, advising deponent that he had just sold a diamond 
to Mr. Boone, and that Mr. Boone wished to have deponent 
manufacture a mounting and mount the same for him. 

“Deponent further states that the diamond was between 
two and three carats and was a perfect blue-white 
diamond.” 

The fact is that Mehlig did not bring any baguettes in ? 
A. No; the fact is, when a diamond is mounted in a ring, 
the question of side stones, baguettes or round stones on 
the bank doesn’t ever come in question. 

Q. Why not? A. Because it is customary that the stone 
is decorated by side stones. You may not know much 
about jewelry, but you can ask the jewelers and they prob- 
ablv know—when vou buv a diamond vou also alwavs want 

•> V y *1 1 

little diamonds on the side. 

Q. You pay for them, too. A. Yes; of course. 

133 Nothing is gotten for nothing. 

Q. And when you pay for it you pay for an addi¬ 
tional precious stone rather than for a mounting? A. That 
I couldn’t say, what the jeweler did between Mr. Boone and 
Mr. Mehlig. That was entirely by them, because I didn’t 
have anything to do with the sale of the stone or stones. 

Q. Did Mr. Mehlig furnish the side stones for the ring 
that you mounted? A. Whether Mr. Mehlig furnished it or 
Major Boone, I don’t know; but I have those stones to 
mount ? 

Q. Did you furnish them? A. No. 
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Q. And you do not know whether Mehlig or Boone fur¬ 
nished them? A. No; I don’t know whether Major Boone 
or Mr. Mehlig had bought the stone, or how they got it. 
That was not—that was out of my hands. 

Q. Well, at that time did you see Major Boone ? A. Yes. 
Q. Was he then a major in the Army? A. No. 

Q. Do you know where he lived at that time? A. No. 
That was the first time I saw Major Boone, then, when 
Mr. Mehlig brought him up to have the ring made. 

Q. Now, who prepared the affidavit in evidence 

134 here as Plaintiff’s Exhibit No. 5? A. What is that? 

Q. Which you signed (handing paper to the wit¬ 
ness) ? A. I wouldn’t remember this. 

Q. Was it sent to you already typewritten? A. I wouldn’t 
remember it. I wouldn’t remember it. 

Q. Now, let us see if you cannot try to remember it. This 
affidavit is dated June 27, 1941; is that right? A. Right. 
The Court: First, did you prepare it? Did you prepare it? 
The Witness: No; I don’t think I did. 

The Court: All right. Then start with the next paragraph. 

By Mr. Denit: 

Q. Was it sent to you already typewritten, ready for 
your signature? A. If I recall correctly, I think it has been 
sent to me. 

Q. By whom? A. I don’t know. I was a busy man, to 
answer correspondence. 

Q. Well, this was the month of June, Mr. Michaelson. A. 
1 know, but things that really aren’t my concern and in my 
personal business, I am not supposed to remember those 
things. 

135 Q. Was it sent to you by Mr. Boone? A. T don’t 
remember that. 

Q. Was it sent to you by anybody in Washington? A. 
You can ask me a dozen questions. I don’t know who it 
was sent to or how it was gotten to me, whether it was 
brought in personally or by mailing. I don’t remember. 
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Q. Did you leave it with a notary public? A. That is too 
far back. I don’t remember that. 

Q. Did you— A. I don’t remember this. You aren’t 
going to get me to tell anything unless I remember directly 
and distinctly. 

Q. You understand, sir, that nobody wants you to— A. 
I just want to make it clear to you that I don’t remember, 
and I am not going to state any other way. 

Mr. Denit: That is all, sir. 

The Witness: Can I be excused? 

Redirect examination by Mr. Wcllford: 

( x >. Mr. Michaelson, do you have any interest in this case 
on one side or the other? A. I have no interest in this case 
whatsoever. 

Q. Did you w’ant to go to North Carolina to testify in 
this case? A. No; I didn’t want to go to North Carolina. 

Q. Did you want to appear before a notary and 
1.‘>G give your deposition? A. No; I didn’t want to ap¬ 
pear in this case, except to just tell what I know. 

Q. I understand that. The ring that Mr. Denit showed 
you, you are positive that you did not put that stone in 
I here? A. Not this one—not this one. 

Q. And that ring had a blue-white diamond in it when 
you set it? A. Yes; a very fine stone. 

Mr. Wcllford: That is all. 

Recross examination by Mr. Denit: 

Q. Where is Mr. Wirt, the notary public; where does he 
live? A. I don’t know. 

Q. Where did you go to sign and swear to that affidavit 
that was introduced here? 

Mr. Wellford: Wirt Furr. 

Mr. Denit: Wirt Furr. 

The Witness: You are probably more familiar with 
where the notary publics are in Washington than I am. 
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By Mr. Denit: 

Q. Well, was he employed in your establishment? A. No. 

Q. Was he employed in the neighborhood of your 
137 establishment ? A. Possibly so. 

Q. Did you ever know Wirt Furr? A. I don’t re¬ 
call his name. 

Q. How did the person before whom you took the oath 
identify himself? A. I knew he was a notary public, I 
supposed, and he only notarized my signature. That was 
the only interest he would have in it. 

Q. Is he a notary employed in the— A. He must have. 

Q. Wait a minute. (Continuing) —in the R. Harris 
Jewelry Store? A. No; I believe he was a notary public 
in some building association around the corner on Eleventh 
Street. 

Q. Eleventh and E? No; Eleventh, between G and H. 

Q. You mean Tenth Street between G and H, do you not? 
A. No; Eleventh Street. 

Q. The Columbia Building Association ? A. I don’t know ; 
maybe it is. It is right opposite the Palais Royal. 

Q. Did you go to his office and sign this paper? A. I must 
have. 

Q. Or did he come to your place of business? A. No; he 
didn’t. I went there. 

13S Q. You don’t remember? A. I remember that I 
went, but I don’t remember who it was, or where it 
w’as, but it was right close by, and that is where I must 
have gone to. 

Q. Did you ever write to anybody concerning the matter 
of this affidavit? A. No. 

Q. Sir? A. No. 

Q. Did anybody ever write to you? A. About what? 

Q. The making of this affidavit. A. Well, evidently, some¬ 
body must have wrote to me. 

Q. Did you ever write to anybody telling him how long 
you had been in business A. Not unless it was asked of me. 
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Q. Well, can’t you tell us about the information contem¬ 
plated in order to incorporate it into this affidavit? A. I 
couldn’t tell you this. 

Mr. Denit: That is all, sir. 

By Mr. Wellford: 

Q. The information in that affidavit is true? A. It is 
absolutely true. 

The Court: The witness wants to know if he can be 
excused, gentlemen? 

139 Mr. Wellford: Yes, sir; as far as I am concerned. 
Mr. Denit: Just one further question. 

By Mr. Denit: 

Do you have any other correspondence relating to this 
ring than the correspondence you furnished to Major 
Boone ? A. I don’t think so. I had a deuce of a time finding 
that. 

Q. That was one letter? A. Three letters. I don’t even 
know. 

Q. Three letters? A. Yes. 

Mr. Denit: That is all, sir. 

#*•••***•• 

Eugene Henderson Laycock was called as a witness by 
and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

140 Direct examination by Mr. Wellford: 

Q. Will you state your full name, please, and rank? A. 
Eugene Henderson Laycock, Seaman, Second Class. 

Q. Mr. Laycock, do you know the plaintiff in this case, 
Major Daniel Boone? A. Yes, sir. 

Q. How Long have you known him ? A. I have known 
Major Boone about six years, anyway. 

Q. Do you know the defendant, Mr. McCown? A. Yes, sir. 
Q. How long have you known him? A. I have known Mr. 
McCown since—I think I met him or saw him first in 1939; 
I never had no formal introduction. 
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Q. Do you know tlie wife of Major Boone? A. Yes, sir. 
Q. Did there come a time when you saw the defendant, 
Mr. McCown, with the wife of Major Boone?. A. Yes, sir. 

Q. When and where was that, and what were the circum¬ 
stances surrounding it? 

Mr. Denit: We object. 

The Court: Will counsel approach the bench for just a 
minute ? 

(The following occurred in a conference at the 

141 bench between the Court and counsel:) 

The Court: When was this supposed to be? 

Mr. Wellford: This was in 1939. 

The Court: It is admitted. I will overrule the objection. 
(The proceedings were resumed in open court as 
follows:) 

By Mr. Wellford: 

Q. Will you answer that question—or will you read the 
question, Mr. Reporter? 

The Witness: Will you repeat it? 

The Court: Read the question. 

(Question read.) 

A. Well, at one time, I saw Mr. McCown and Mrs. Boone— 
Q. The date? A. The latter part of December. In fact, 
I think it "was the last day in December, 1939. Boone 

and Mr. McCown were at the'^Twin (Jastie Apartments in 
Winston-Salem, North Carolina, and they came out of the 
apartment around 5:00 or 5:15 in the afternoon or evening. 
Mr. Boone and I were standing out near the garage and 
saw them get in a car, and they sat in the car for several 
minutes, kissing and hug ging, and finally dr ove off. 

- --Qrjuid you loiiow 7 them? A. Yes, sir, I did. 

142 Q. Where did they go from the place where you 
first saw them? A. They went out on the Greensboro 

Highway, at the edge of Winston-Salem, just past the in¬ 
tersection at the Reidsville Road. 

Q. Did they stop there? A. Yes, sir; they did. 

Q. Will you tell his Honor and the jury what you saw 
there? 
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Mr. Denit: I understand that this is all going in subject 
to our objection. 

The Court: It is all in over your objection, yes, sir. 

By Mr. Wellford: 

Q. You may proceed, sir. A. They stopped the car on the 
right of the road. I drove on past them and down ahead 
of their car, around the curve, and parked and walked back 
around to the edge of the lot, and wdien I came up back of 
the car I looked through the back window. I saw Mrs. 
Boone sittin g o n Mr. McCo wn’ s lap. She was looking out 
towarcT theHBaclT window in the direction in which I was 
standing. They were kissing. I stood there a few minutes 
and thought they had seen me; so I left, and shortly after 
that they left. 

Q. Seaman Laycock—is that the proper way to 
143 address you? A. Yes; it is. 

Q. Seaman Laycock; is that right? A. Yes, sir. 

Q. Were you employed by Major Boone at any time? A. 
I have been employed by him; yes, sir. 

Q. And when was that? A. Well, I was employed by him 
during 1939 and 1940. 

Q. Where was his office then? A. It was in the Robert 
E. Lee Hotel in Winston-Salem, North Carolina. 

Q. And did there come a time when Mr. Boone, his wife, 
come to that office when he was not there? A. Yes, sir. 

Q. What was your answer? A. Yes, sir. 

Q. And was there a conversation between you and Mrs. 
Boone? A. Yes, sir. 

Q. WTien was that? 

Mr. Denit: We object. 

The Court: When was it? 

Mr. Wellford: In 1939. 

By Mr. Wellford: 

Q. Didn’t you say that? A. No, sir; that was in 1940. 
Q. In 1940? A. Yes, sir. 
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Mr. Denit: There is no showing that Mr. McCown 
was there or knew anything about it. 

Mr. Wellford: I will connect it up, if your Honor please, 
and show—I do not want to state it in front of the jury. 
May we go to the bench now? 

The Court: Yes. 

(The following occurred in a conference at the bench be¬ 
tween the Court and counsel:) 

Mr. Wellford: This is a logical sequence, that Mrs. 
Boone went to Mr. Boone’s office when he was away, and 
paid this man $50 to go to see her lawyer, McCown, which 
he did; he went to Greensboro, North Carolina, and saw 
McCown, and that is where McCown paid him the money 
and asked him not to testify against Mrs. Boone in the case 
and to leave the State. 

The Court: Do you object to it? 

Mr. Denit: Yes, sir. 

The Court: Objection overruled. 

Mr. Denit: Let me make this observation, your Honor: 
Even if this is shown, there is not the slightest indication by 
counsel that he expects in any way to connect Mr. McCown 
with that conversation or to show that Mr. McCown knew r 
about it. 

145 The Court: I understood you to say that he got 
money from Mr. McCown. 

Mr. Wellford: He did. Mrs. Boone paid him $50 first, and 
told him to go to see Mr. McCown at Greensboro, which he 
did, and as Mr. McCown said yesterday, he gave him $100 
when he reached his hotel. This is a logical sequence. I 
think that is connected up, and perfectly proper. 

The Court: The Court does not see why it is not con¬ 
nected up. 

There is another matter that is giving me some difficulty, 
but not that. I was thinking last night that as to this ele¬ 
ment of criminal association, it might unduly prejudice 
the jury and might give the Court some trouble there. On 
the other hand, it is perfectly clear to me that I have no 
right to refuse to admit it at this time. 
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Mr. Wellford: As far as malice is concerned. 

The Court: That is what I am talking about. 

Mr. Wellford: This came up when they pleaded the 
statute of limitations before Judge Letts. 

The Court: I do not know about that, but I do say that 
difficulty might arise in the future, but I did reach the con¬ 
clusion to admit it. I have reached that conclusion, and it 
seems to me you want to offer this as a legitimate part of 
that phase of the case. 

Mr. Wellford: Yes; to show malice. 

The Court: So I will overrule the objection. 

146 Mr. Denit: I do not want the record to show that 
I acquiesce in counsel’s statement that Judge Letts 
made any such ruling. 

Mr. Wellford: Well, the pre-trial ruling. Perhaps I was 
mistaken, but I thought he did. That is all there is to that. 

Mr. Denit: That is not a part of this record. 

Mr. Wellford: No; it will not be a part of this record. 


(Thereupon, the proceedings were resumed in open court 
as follows:) 

By Mr. Wellford: 

Q. Seaman Laycock, did there come a time when Mrs. 
Boone came to Mr. Boone’s office in Winston-Salem and had 
a conversation with you? A. That is right, sir. 

Q. About Mr. McCown? A. Well, it was regarding him; 
yes, sir. 

Mr. Denit: Do not lead this witness. 

By Mr. Wellford: 

Q. What was the conversation about? A. Mrs. Boone 
wanted me to talk to her lawyers. 

Q. Who were her lawyers? A. Mr. McCown was the one 
mentioned. 

Q. What did she do to get you to talk to him, if 
147 anything? A. She arranged—well, first, she paid 



me $50 if I would consider talking' to him, which I 
accepted, and later she arranged for me to meet him in 
Greensboro, North Carolina, at the King Cotton Hotel. 

Q. Did you go to Greensboro?. A. Yes, sir; I did. 

Q. And when you arrived there, whom did you meet? A. 
Mr. McCown, and later Mr. Shipman. 

Q. Mr. J. E. Shipman? A. That is right. 

Q. Was there a discussion between you and Mr. McCown 
in regard to Major Boone? A. Yes, sir; there was. 

Q. Did he make any statements to you in regard to Major 
Boone; if so, what were they? A^He said that if he ever 
caught Major Boone out by himself he was gomg~to beiit - 
the hell out of him. That is one that I remember. _ 

Q. Was there, to your knowledge, at that time, pending 
in North Carolina, a suit between Major Boone and his 
wife? A. Yes, sir; there was. 

Q. And did Mr. McCown represent the wife? A. He did. 

Q. Were you requested to testify in that suit? A. 

148 I was asked if I would testify at the proper time; yes. 

Q. Who asked you? A. Major Boone. 

Q. Did Mr. McCown, as a defendant, make any request of 
you ? A. He requested that I not testify for Major Boone. 

Q. Did he offer you any inducement?' A. Yes, sir. 

Q. What was that? A. Yes, sir. 

Q. What was it? A. Five hundred dollars in all. That 
was the total amount. IMweivpd a hundred 

Q. What was your answer? A. I received a hundred. 

Q. From -whom? A. Mr. McCown. 

Q. Where? A. In the lobby of the King Cotton Hotel in 
Greensboro. 

Q. Who was present? A. Mr. McCown, and a fellow by 
the name of Charles Christman, I took along with me. 

Q. Where is Charles Christman now? A. The last 

149 I heard, he was in England in the Air Force. 

Q. A single man? A. Yes, sir. 

Q. What is his age, about? A. He is about 26—about two 
years younger than I am. 
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Q. When you reached Greensboro, did you go to a room? 
A. I went to the hotel first, and then I went to a room; yes, 
sir. 

Q. Who was there ? A. Mr. Shipman was there. 

Q. And was there any statement made to you by Mr. 
McCown in that room? A. About Mr. McCown? 

Q. Was there any statement made to you by Mr. McCown 
in that room in regard to Major Boone? A. I don’t think 
there was in that room. I stated I didn’t want to talk in 
that room; so we came out. 

Q. Well, -whom did you make that statement to? A. Mr. 
McCown. 

Q. Was there an agreement in regard to where you would 
talk? A. I don’t think there was a definite agreement. I 
started dowm, and we met again in the lobby and 
150 continued to talk there. 

Q. And you held a conversation with him in the 
lobby? A. That is right. 

Q. And is that where he made the statement about Major 
Boone? A. That is right; yes, sir. 

Q. Is that where he paid you the money? A. That is right. 

Q. Did he state for what purpose the money was given 
you? A. He requested that I leave the State, so I couldn’t 
testify for Major Boone; that they had planned to start 
the action pretty soon and try to get the children. 

Q. Did Mr. McCown tell you why he wanted you to leave 
the State and not testify for Major Boone? A. He knew 
that I had taken the picture that was mentioned. 

Q. He knew that you had taken a picture of what? A. 
The picture— 

Mr. Denit: I object to that. 

The Court: On the same ground, I suppose? 

Mr. Denit: No, sir. May we approach the bench again, 
your Honor? 

The Court: Yes, sir. 
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(The following occurred in a conference at the 

151 bench between the Court and counsel, outside of the 
hearing of the jury:) 

Mr. Denit: This picture that the witness refers to is a 
picture that was offered in evidence. 

Mr. Wellford: Is a what? 

Mr. I)enit: Is a picture offered in evidence in the divorce 
suit in North Carolina between Mr. Boone and Mrs. Boone, 
which went to final judgment in North Carolina, and the 
only purpose, your Honor— 

The Court: It has been offered here, too. 

Mr. Wellford: Yes. It is in this record, a part of the 
record in this court. 

Mr. Denit: It is not any such thing. I say that categori¬ 
cally, because I am certain about what I state. 

Mr. Wellford: Well, I have sent for the record. 

The Court: Just a minute. 

Mr. Denit: There is not any such picture in evidence. 
There has never been. The whole purpose of offering that 
picture into evidence would be to arouse the sympathy, the 
prejudice and the passion of the jury. Mr. Boone is not in 
the picture. It is a picture of Mrs. Boone and the alleged 
corespondent in the divorce suit in North Carolina. 

Mr. Wellford: This is the man that represents the 
woman. We have shown that he is associating with that 
woman. This picture was taken of her by this man, 

152 and she is absolutely nude, and he knew about it, and 
he told him to leave the State and not testify for 

Major Boone. It is on the question of malice, to show what 
this man would do. 

Mr. Denit: Your Honor, are we going to re-try the is¬ 
sues in that case in this case? 

Mr. Wellford: No; I am not asking for the picture. 

The Court: He is not asking for the picture. The Wit¬ 
ness volunteered the statement that the defendant in this 
case knew that he had taken the picture, but, as counsel 
says, up to this time there has been no offer of that picture. 
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Mr. Wellford: We are not going to offer the picture. I 
do not intend to offer the picture in this case at all. 

Mr. Denit: The reference to it is enough. That picture 
has nothing to do with this case. 

Mr. Wellford: I think it shows malice on the part of this 
man, in paying this man to leave the State when he knew 
that this man was the one who took that picture of his 
client. 

Mr. Denit: If it had any wrong implications, your Honor, 
it would be up to the courts in North Carolina to censure 
Mr. McCown for trying to suppress evidence. 

The Court: Of course, the situation is this, Mr. Denit: 
Normally a reputable lawyer would not offer a witness 
money to leave the State; he would feel that that was no 
part of his duty to go that far. It is a disreputable thing 
to do, and would subject him, probably, to criminal 
153 prosecution. However, it is a close question. 

Mr. Denit: It amounts to a retrying of the divorce 
proceeding in this case. 

The Court: I do not think so. I will stop him if he goes 
too far. 

Mr. Denit: Furthermore, it is an adjudicated matter, 
which the court in North Carolina has determined. 

Mr. Wellford: This Court here has adjudicated it, and 
vou denv it. 

The Court: I do not see how the fact that a divorce case 
or custody case was tried by the District Court of the 
United States for the District of Columbia affects one way 
or another the testimony to be offered in this case. 

Mr. Wellford: No; I do not think so either. 

The Court: I will admit the testimony, as far as it has 
gone. 


(Thereupon, the proceedings were resumed in open » 
court as follows:) 
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By Mr. Wellford: 

Q. Mr. Laycock, in asking you this question, I do not 
want you to describe the picture that you speak of. I just 
want you to confine your answer to whether or not you 
took a picture of the wife of the plaintiff in this case. 

154 A. Yes; I did. 

Q. Sir! A. Yes, sir; I did. 

Q. Did Mr. McCown, the defendant, talk to you about 
that picture? A. Yes, sir. 

Q. And then he offered you the money to leave the State? 
A. That is right. 

Q. And not testify? A. That is right. 

The Court: Did you accept it? 

The Witness: Yes, sir. 

The Court: On the agreement to leave? 

The Witness: No, sir; not the agreement to leave. I 
accepted the money. 

The Court: You say you were employed by Major Boone 
at that time? 

The Witness: Not solely. I was employed by him at cer¬ 
tain times. 

The Court: What was the nature of your employment ? 
The Witness: Well, I took care of his children, and I 
drove his car, made trips down to the farm for him. 

The Court: You did not have regular employment? 

The Witness: No, sir; not regular employment. 

155 The Court: Proceed. 

Mr. Wellford: You may examine him. 

(boss examination by Mr. Denit: 

Q. What other employment did you have? A. I was em¬ 
ployed by the High Point Hardware Company. 

Q. During the day or night? A. During the day, mainly. 
Q. During the day, mainly? A. Yes, sir. 

Q. Was your wife also employed at the Boone home? A. 
At what time? 

Q. During 1939 and 1940. A. Yes, sir; she was. 
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Q. Was it part of your duties to report to Major Boone 
concerning the conduct of his wife? A. At times; yes, sir. 

Q. Was it not all the time? A. I didn’t know what her 
conduct was all the time. 

Q. Did you not follow her? A. Not all the time; no, sir. 

Q. How much of your time did you follow her? A. That 
would be hard to say. 

Q. Most of it? A. No, sir; not most of it. 

136 Q. Well, you followed her at least when she came 
out of her apartment house in Winston-Salem, you 
say? A. Yes, sir. 

Q. How many hours that day did you follow her? A. 
Possibly two and a half. 

Q. You saw her leave the apartment house? A. That’s 
right. 

Q. You followed her into the country, you say? A. That’s 
right. 

Q. Is that the only day that you ever followed her? A. 
No, sir. 

Q. As a matter of fact, did you not follow her to observe 
her movements with the alleged corespondent in the divorce 
suit down there? A. I don’t quite understand that. 

Q. You understand what I mean, don’t you? A. I cer¬ 
tainly do not. 

The Court: He may not know what a corespondent is. 

Mr. Denit: At least lie knows the name of it. 

Bv Mr. Denit: 

Q. There was a divorce suit pending in North Carolina 
between Mr. and Mrs. Boone, was there not? A. That is 
right. 

Q. And there was a certain individual in Winston-Salem, 
North Carolina, named as defendant with Mrs. 
157 Boone, w r as there not? 

Mr. Wellford: I do not want to interrupt, Mr. 
Denit. I guess the record will show, but I think you are 
mistaken about that. 

The Witness: Not to my knowledge. 
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By Mr. Denit: 

Q. Sir? A. Not to my knowledge. 

Q. All right. Were you employed to observe her conduct 
with Dr. Jervey? A. Yes, sir; I was. 

Q. You were in the nature of a private detective; is that 
right? A. Yes, sir; I was. 

Q. In addition to you, your wife was employed in the 
home of Mr. and Mrs. Boone? A. Yes, sir; by the Piedmont 
Investigating Service, the same as myself. 

Q. Oh, you mean that your employment was procured 
through an investigating service? A. At the time that I 
saw her with Dr. Jervey; yes, sir. 

Q. And then you and your wife hired out as private de¬ 
tectives? A. We were working that way at the time. 

Q. Why did you not state that when his Honor 

158 asked you about the nature of your employment? A. 
This was at another time. I was with Major Boone 

after that. You said Dr. Jervey. That was before I 
worked with Mrs. Boone. 

Q. In December, 1939, you were still a private detective? 
A. No, sir; I was not. 

Q. Was your wife? A. No, sir. 

Q. When did you cease to be a private detective? A. I 
don’t recall the date. 

Q. Well, was it in December, 1939? A. No, sir. 

Q. Sir? A. No, sir; it was before that time. 

Q. Before that? A. Yes. 

Q. How long before that? A. I can’t say. I don’t re¬ 
member. 

Q. Now, you were in the King Cotton Hotel in the month 
of December, 1939, were you not? 

The Court: In what town is that, sir? 

Mr. Denit: Greensboro. 

The Witness: No, sir; I was not. 

159 By Mr. Denit: 

Q. You wnre not? A. No, sir. 

Q. Is not that the place that you said that you met Mr. 
McCown ? A. That is right—not in December, 1939, though. 
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Q. When was it ? A. That was the latter part of May, 1940. 

Q. You do not have any difficulty remembering that date; 
do you! A. No; because T moved up to Pittsfield, Massa¬ 
chusetts, the first part of June, right after that. 

Q. Were you registered as a guest of the hotel? A. No, 
sir; I was not. 

Q. I show you an envelope and ask you whose hand¬ 
writing that is on the front of the envelope? A. This is 
mine. 

Q. And I show you a note on the King Cotton Hotel sta¬ 
tionery, and I ask you whose handwriting that is? A. That 
is mine. 

Q. You identify this as a note you wrote for Mr. McCown? 
A. Apparently so. It is addressed to him. 

Mr. Wellford: Are you going to offer it? 

Mr. Denit: Sir? 

160 The Witness: It is addressed to Mr. McCown. 

Mr. Wellford: If you are going to offer it, I have 
no objection to it, but I want to see it, but if you are having 
it marked for identification, I think that is another thing. 

Mr. Denit: Well you know I would not object to your 
seeing anything in this ease. 

Mr. Wellford: I know’, but you are asking him if it is a 
note that he wrote. 

The Court: You might let Mr. Wellford see it and see if 
he has any objection to it. 

Mr. Denit: I ask that this be marked for identification, 
the envelope and the note. 

(The envelope and the note on the stationery of the King 
Cotton Hotel, Greensboro, North Carolina, were thereupon 
marked Defendant’s Exhibits 6 & 7 for identification.) 

By Mr. Denit: 

Q. Now, this note, you say, was written when you wxre 
in the King Cotton Hotel in the month of May, 1940; is that 
correct? A. May I see it a minute? 

Q. Yes, sir (handing the note to the witness). 

A. Yes, sir; apparently it was. 
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Mr. Wellford: Speak a little louder. 

The Witness: Apparently it was. 

161 By Mr. Denit: 

Q. Now, having looked at the note, are you able to tell 
us whether you solicited the appointment with Mr. Mc- 
(Jown, or whether Mr. McCown solicited the appointment 
with vou? A. From this note? 

Q. Having looked at it, are you able to recollect whether 
you solicited the appointment with him or whether he asked 
for an appointment with you? 

The Court: He is refreshing vour recollection bv having 
vou read that note. Are vou able to sav now whether, as a 
matter of fact, you solicited the appointment or whether 
Mr. McCown did? 

The Witness: Mr. McCown solicited the appointment. 

By Mr. Denit: 

Q. Mr. McCown did? A. That is right—for Mrs. Boone, 
apparently. 

Q. What do you mean by that? A. She is the one that 
came to see me. 

Q. Before you wrote that note, had you seen Mr. Mc¬ 
Cown? A. I don’t recall whether I had or not. I don’t 
recall any of this. I probably did it, but I don’t recall when 
I did it, of course—what part of the State I did it. 

Q. You testified a moment ago that you were in the King 
Cotton Hotel in the month of May, 1940; is that right? A. 
That is right. 

162 Q. And it was while you were in the King Cotton 
Hotel, in May, 1940, that you wrote this note; is that 

correct? A. I couldn’t say for sure. I don’t remember 
writing this note. It is possible that I did it, all right. 

Q. Did you carry King Cotton Hotel stationery around 
in your pocket? A. I don’t make a habit of it; no, sir. 

Q. Is it not your recollection that you did write the note 
in the lobby of the King Cotton Hotel? A. No, sir; I don’t 
recall writing it. I am sorry. 
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Q. You don’t recall writing it? A. No, sir. 

Q. Now, some time later on you saw Mr. McCown and 
Mr. Shipman; is that correct? A. What do you mean by 
“later on’’? 

Q. After you wrote that note. A. I still don’t recall when 
I wrote this note. I am sorry. 

#••••*•••• 

169 By Mr. Denit: 

Q. What time of day or evening was it that you saw Mr. 
Shipman and Mr. McCown? A. I don’t remember the 
exact time. I would say probably around between 8:00 and 
9:00 o’clock. 

Q. Did you make a memorandum of what transpired 
there? A. No, sir; I didn’t—not at the time. 

Q. Did you make any report of it to Mr. Boone? A. I 
told Major Boone later, I think; yes, sir. 

Q. When? A. Just when I don’t recall. 

Q. Well, how long after it actually happened? A. Well, 
possibly within a week, anyway. 

Q. Within a week after it happened? A. When he got 
back; yes, sir. 

Q. Sir? A. When he got back in town; yes, sir. 

Q. I understood you to say that after you talked to Mr. 
McCown and Mr. Shipman, you went to Pittsfield, Massa¬ 
chusetts? A. Not the same night; no, sir. 

Q. When did you go? A. I talked to them the lat- 

170 ter part of May, and we went in June. It was around 
the 9th of June I went to Pittsfield. 

Q. Between the time that you talked to Mr. McCown and 
the time that you left for Pittsfield, Massachusetts, you 
talked to Major Boone? A. Yes, sir. 

Q. And told him what had transpired? A. I think I did 
at that time; yes, sir. 

Q. And your recollection is that that was at least the 
early part of June, 1941 ? A. I think it was; yes, sir. 
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Q. Now, is it not a fact that Mr. Shipman and Mr. Mc- 
Cown started to talk with you, and they both stated to you 
that they would not under any circumsances use you as a 
witness in any case! A. I don’t recall that; no, sir. 

Q. Do you deny that they said that? A. I wouldn’t deny 
it; no, sir; but I don’t recall them saying it. 

Q. Is it not a fact that they told you on the occasion of 
this conference that they were interested only in ascertain¬ 
ing the names and addresses of people who had informa¬ 
tion regarding the handling of the three trust funds in which 
the Boone children were interested? 

Mr. Welford: I object to this question. I think it has 
gone beyond the scope of the direct. 

171 The Court: No; it is proper cross-examination. 

The Witness: Will you repeat that? 

Mr. Denit: Will you read it, Mr. Reporter? 

(Question read.) 

The Witness: I don’t recall of it; no, sir. 

By Mr. Denit: 

Q. You don’t recall? A. No, sir. 

Q. Do you deny that any such statement was made? A. 
No, sir; I don’t deny it. 

Q. Do you know a person named Mary Ramsay? A. No, 
sir; I don’t think I do. 

Q. Don’t you recall her as a colored servant in the home 
of E. P. Davidson? A. No; I don’t know anything about 
Davidson. 

Q. Or Dawson? A. Dawson? 

Q. Yes. A. I don’t know anything about.her. 

Q. Did you not. give Mr. McCown the name of Mary 
Ramsay and told him she could be located at her home, 
which was No. 3-2191 in Greensboro? A. I don’t recall 
giving her name at all. 

Q. Do you recall giving him the name of E. P. Damcron? 
A. No, sir. 
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172 Q. You do not know who Dameron is? A. No, sir. 
Q. Do you recall giving him the name of Lee Bar¬ 
ton? A. No; T don’t know Lee Barton. 

Q. Did you tell him that Lee Barton could be reached at 
the Albert Hotel? A. I don’t recall. 

Q. Do you know where the Albert Hotel is? A. No, sir. 
Q. Do you recall giving him the name of Lloyd Kent? A. 
I don't recall giving him the name. I know Lloyd Kent, 
though. 

Q. Lloyd Kent lives at High Point? A. Yes, sir. 

Q. Do you recall giving Mr. McCown the name of Lloyd 
Kent and saying that he could be located at High Point? 
A. No, sir; I don’t remember that. 

Q. Do you remember giving him the name of Leslie Sav¬ 
age? A. No, sir. I don’t recall giving him any names. 

Q. Any names? A. That is right. 

The Court: Well, do you know who Leslie Savage is? 
The Witness: I know of Lester Savage; yes, sir. 

173 By Mr. Denit: 

Q. Do you know Mary Clark Sweet? A. I know of her. 
Q. Did you give her name to Mr. McCown? A. No, sir. 
Q. Do you know Edith Cass Stevens? A. No, sir. 

Q. Sir? A. No, sir. 

Q. Is it not a fact that you gave Mr. McCown the name 
of Edith Cass Stevens and told him that she could be 
reached through the telephone company ? A. I don’t know 
who she is. 

Q. Do you know Lillie Hill? A. No, sir; I don’t think 
Ido. 

Q. Did you give Mr. McCown the name of Lillie Hill and 
tell him that she could be reached across from the Winston- 
Salem city clinic? A. No, sir. 

Q. You did not? A. I did not. 

Q. You recall definitely that you did not? A. Definitely. 
Q. Do you recall giving Mr. McCown the name of 

174 Mary Taylor? A. I don’t know Mary Taylor. 
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Q. You don’t know her? A. No, sir. 

Q. Did you know her when you were employed as a pri¬ 
vate detective? A. If I did, I probably still know her, but 
I don’t recognize the name. 

Q. Did you know any of the people whose names I have 
called off while you were working in your capacity as a 
private detective ? A. Pardon me. I knew Mr. Savage and 
Mr. Kent. Who was the other one? 

Q. Lee Barton. A. No; I didn’t know Mr. Lee Barton. 
Q. Did you not tell Mr. McCown that Lee Barton was an 
F. B. I. agent ? A. No, sir; I did not. 

Q. You did not mention his name? A. No, sir; I did not. 
Q. Now, sir, it is not a fact that both Mr. McCown and 
Mr. Shipman told you that they were not buying anybody’s 
testimony? A. No, sir; I don’t recall that at all. 

Q. You don’t recall that? A. No, sir. 

175 Q. Do you recall telling them that you needed this 
money to get out of town, to go to New York? A. 

No, sir; I did not. 

Q. Do you recall telling them that you needed some ex¬ 
pense money? A. No, sir. 

Q. You don’t recall that? A. No. I didn’t need any 
money. 

Q. You did not need any money? A. No, sir. 

Q. Were you then employed? A. Surely I was employed. 
Q. By whom? A. Partially by Major Boone. 

Q. Oh, you were then still in Boone’s employ? A. Yes, 
sir. 

Q. And while still in Mr. Boone’s employ, you were will¬ 
ing to receive money from somebody else to be disloyal to 
him; is that correct? A. I was not disloyal to him. 

Q. Well, did you not tell us that the money you got was 
for the purpose of having you leave the State? A. That 
was not the only reason I received the money. I thought 
I could take it and might help him at the same time. 

Q. The reason they offered it, according to your 

176 statement in court here today, was your promise that 


i 
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you would leave the State. A. I did not. There was no 
promise. 

Q. Well, what did you— A. They asked me if I would 
leave the State and not testify. 

Q. What did you say to them? A. I didn’t tell them 
whether I would or would not. 

Q. You just remained mute? A. I had no idea of leaving 
with the thought of not testifying. 

Q. You did not answer? A. I certainly did not. 

Q. That was in May, 1940; is that right? A. As I re¬ 
member it; yes, sir. 

Q. When you left North Carolina, did you go directly to 
Pittsfield, Massachusetts? A. Yes, sir. 

Q. You did not stop anywhere on the way? A. My wife 
and child and I, when we changed trains in Washington, 
and we changed again in New York for Pittsfield. 

Q. How long did you stay in New York? A. I don’t re¬ 
call now, sir. 

Q. Did you stay as much as a day? A. Well, no. 
177 Q. Sir?* A. No, sir. 

Q. I show you a letter postmarked New York City, 
June 2, 1940, and ask you if you know the handwriting on 
that letter? A. That is my writing, sir. 

Q. And I show you a letter without date, purporting to 
be written from the Yale Club in New York City, and ask 
you if you know the handwriting on that? A. Yes, sir; 
that is my writing. 

Q. Did you know that Theodore Lightner stopped at and 
was a member of the Yale Club? A. Yes, sir; I did. 

Q. Did you stop in the Yale Club to see Theodore Light¬ 
ner? A. Not at that time; no, sir. 

Q. Did you go to the Yale Club when you wrote this 
letter? 

Mr. Wellford: May I see the letter, if you are going to 
discuss it, Mr. Denit? 

Mr. Denit: Certainly (handing letter to Mr. Wellford). 
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The Witness: I don’t know whether I wrote the letter 
there or not. 

By Mr. Denit: 

Q. Well, did you carry Yale Club stationery in 

178 your pocket? A. I was at the Yale Club one time 
to see him. 

Q. Was not that on June 2, 1940? A. 1 don’t recall the 
date; no, sir. 

Q. Now, Mr. Theodore Lightner was also an individual 
engaged in litigation in opposition to Major Boone, was 
he not? A. Well, I guess he was one of the family. 

Q. Well, you don’t guess; you know, do you not? A. I 
knew the family were. 

Q. And it was litigation involving certain trust funds, 
was it not? A. I think so. 

Q. What purpose did you have in going to see Mr. Light¬ 
ner at the Yale Club? A. I was trying to get the rest of 
my $500. 

Q. Oh, now. Let us see. You took a hundred dollars in 
North Carolina without any promise to do anything? A. 
That is right. 

Q. And then you went to New York to collect $400 more; 
is that right? A. No, sir. 

Q. How much more did you expect to get? A. Three 
hundred and fifty. 

Q. Three hundred and fifty? A. That is right. 

179 Q. Did you not tell us that Mr. McCown told you 
that you would get $500 for your services? A. That 

is right. 

Q. And you collected $100 from Mr. McCown? A. That 
is right. 

Q. Then that left $400, did it not? A. Fifty dollars 
from Mrs. Boone. 

Q. Oh, $50 from Mrs. Boone? A. That is right. 

Q. Now, did you speak to Mr. Lightner in New York? 
A. Yes, sir; I saw him. 
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Q. Did you get $300 or $350 from him? A. I got nothing. 

Q. You got nothing? A. That is right. 

Q. Then, after not getting the $350 from Mr. Lightner, 
did you decide again to be loyal to your former employer? 
A. I had never decided not to be. 

Q. As a matter of fact, you were willing to sell what 
you had to the highest bidder, were you not? A. I cer¬ 
tainly was not. 

Q. How, then, can you justify, while working for Major 
Boone, receiving money from Mrs. Boone, Mr. McCown, 
and attempting to get money from Mr. Lightner? A. Will 
you repeat that? 

180 Mr. Denit: Will you read it ? 

(Question read.) 

The Witness: How can I justify it? 

By Mr. Denit: 

Q. Yes. 

The Court: What is your explanation of it? That is 
what counsel means. 

The Witness: Well, I saw no harm in taking the money. 
I had agreed to do nothing. If they were going to be fool 
enough to give me money, no reason why I shouldn’t take it. 

The Court: What did you tell Mr. Lightner that you 
wanted the $350 for? 

The Witness: Mr. Lightner? 

The Court: Yes. 

The Witness: I told him I had been promised the money 
by Mr. McCown. 

The Court: For what? 

The Witness: When I was talking to him, he said if I 
left the State he would give me $500. 

The Court: Proceed. 

The Witness: I was— 
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By Mr. Denit: 

Q. Now, whether you promised to leave the State or did 
not promise to leave the State, the fact is that after getting 
a hundred dollars, on their statement that they were 

181 paying it in consideration of your leaving the State, 
you remained in the State and talked to Major 

Boone; is that right? A. After I had seen them? 

Q. Yes. A. Yes, sir. 

Q. Then, after talking to Major Boone, you went up to 
Mr. Lightner and tried to collect an additional three hun¬ 
dred and fifty dollars? A. Some time after I had moved to 
Pittsfield. 

Q. Some time after you had moved to Pittsfield? A. 
That is right. 

Q. Can you tell us, please, sir, when you actually moved 
from North Carolina? A. I told you as best I could re¬ 
member it. 

Q. You were in New York City on June 2, 1942, were you 
not? A. Is that the postmark in New York City on that 
letter? 

Q. I am asking if you were there or not? A. I don’t 
know’. May I see the letter? 

Q. Yes, sir; it is right in front of you. A. This isn’t it 
(indicating). 

(Mr. Denit indicated another letter to the witness.) 

A. Yes, sir; I was there. 

Q. Was this the day that you stopped over in New York 
on your way from North Carolina to Pittsfield? 

182 A. No, sir. 

Q. How’ do you know 7 that? A. I had never been 
to the Yale Club. I didn’t even know anything about the 
Yale Club. I had never been around it at all. I couldn’t 
have had the stationery until after I had lived in Pittsfield 
about four days, I guess. 

Q. You mean that after coming from North Carolina and 
changing trains in New* York, you w’ent up to Pittsfield and 
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staved there for four days, and then came back to collect 
some money from Mr. Lightner; is that right? A. I was in 
New York on business at the time. That is when I saw 
Theodore Lightner. 

Q. Was your business the collecting of this additional 
money? A. That was not the main reason I went to New 
York.* 

Q. That was a reason, was it not? A. No, sir; it was not. 

Q. Well, why did you go to the Yale Club? A. To see 
Theodore Lightner. 

Q. To collect some money, was it not? A. I was to talk 
to him, and he was to furnish me some more money. 

Q. You were not a social acquaintance of Theodore 
Lightner’s, were you? A. No, sir; I was not. 

183 Q. You did not expect to be entertained by him at 
the Yale Club? A. I certainly did not. 

Q. Then, the purpose for w’hich you went up there "was 
to collect money, was it not? A. I went to meet him. I 
talked to him, and he told me he would meet me at the Yale 
Club. 

Q. Well, did you go there to collect money? A. Well, I 
vrould have taken it if he had given it to me. 

Q. And you went there to take money for which you did 
not do anvthing; is not that correct? A. Surelv. 

Q. In other words, you went there to perpetrate a fraud 
on Theodore Lightner? A. I certainly did not. 

Q. You intended to receive money from him on the rep¬ 
resentation that you were going to do something, but you 
did not intend to do that; is that correct? 

Mr. Wellford: I do not think there is any statement of 
representation here, unless Mr. Denit wants to make a 
statement of what representation is. 

The Court: Sir? 

Mr. Wellford: I do not think there is any statement of 
representation that was made when he went there, 

184 unless Mr. Denit wants to state what representation 
is. 
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Mr. Denit: In answer to your Honor, the witness said 
that he went to Theodore Lightner and told him about this 
alleged arrangement, and that he was going to get addi¬ 
tional money from Mr. Theodore Lightner. 

The Court: That is my understanding. 

By Mr. Denit: 

Q. In other words, is not this a fact, sir, that from three 
different people you received money on a representation 
that you were going to do something, knowing down deep in 
your heart that you did not intend to do it? A. That is 
not right. 

Q. Well, did you intend to remain away from the State? 
A. Until such time as Major Boone needed me to testify 
for him. I would come back. 

Q. Until he needed you to testify? A. Yes; that is right. 

Q. Did you not tell us a moment ago that Mr. McCown’s 
statement to you was that you were to remain away and 
not to come back and testify? A. That was the request. 

Q. When you took the money from Mr. McCown, you did 
not intend to remain away as Mr. McCown requested? A. 
No, sir; I certainly did not, and I didn’t tell them I 
did. 

185 Q. All right, sir. When you wrote this letter—and 
may I have it identified, your Honor? 

The Court: Yes. 

(The letter on the stationery of the Yale Club, dated New 
York, Sunday, P. M., was thereupon marked Defendant’s 
Exhibit No. 8 for identification.) 

By Mr. Denit: 

Q. (Continuing:) You enclosed with it a card; did you 
not? A. That is my card, yes. 

Q. Did you not enclose that card in that letter? A. I 
don’t recall it. 

Q. Look at the letter and tell me whether you signed it 
with your signature. A. I did not. 
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186 Q. Now, did you not purposely omit signing the 
letter in order to keep from disclosing your identity, 

and simply enclosed with the letter your business card? A. 
I don’t know that I did. I done that several times. 

Q. You have done that several times? A. That is right. 
Q. You mean letters that you do not want people to iden¬ 
tify as coming from you, you enclose your business card 
rather than sign them? A. Anybody can identify that as 
my handwriting. 

Q. You can? A. Yes, sir. Any expert can.- 
Mr. Denit: Mav I have the card identified? 

Mr. Wellford: Let us see the card, Mr. Denit. I did not 
read it. 

(Mr. Denit handed card to Mr. Wellford.) 

(The card inscribed “E. Henderson Lay cock” was there¬ 
upon marked Defendant’s Exhibit No. 9 for identification.) 

By Mr. Denit: 

Q. Now, Mr. Laycock, how long have you been in the 
United States Navy? A. Since the 11th of May this year. 
Q. Are you here on official leave? A. Yes, sir. 

187 Q. Who procured it for you? A. Who procured 
it for me? 

Q. Yes. A. I went up to the office and got it myself. 

Q. You went up to tlie office and got it yourself ? A. That 
is right. 

Q. Without anybody else assisting you; is that correct? 
A. I had a letter, and also they served a subpoena on me 
at the base to appear here and testify. 

Q. Where is your base located? A. Sampson, New 
York. 

Q. How far away from Washington is that? A. I 
couldn’t say about that. It is near— 

Mr. Wellford: I do not think the witness should be re¬ 
quired— 

The Witness: It is near New York City. 

The Court: If he does not know, he does not know. 
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By Mr. Denit: 

Q. It is approximately four hundred miles from Wash¬ 
ington? A. I am sorry. I couldn’t say. I don’t know. 

Q. Well, is it near Buffalo? A. No; it is not. It is south 
of Buffalo about a hundred and fifty miles. 

188 Q. Is it near Syracuse? A. Near Syracuse— 
about sixty miles from Syracuse. 

Q. An all day and all night trip on the train? A. No, 
sir. 

Q. Sir? A. No, sir. 

Q. Approximately how long? A. About ten and a half 
hours. 

Q. Now, is it not a fact that Major Boone assisted you 
in procuring leave to come here and testify? A. Well, they 
served a subpoena on me, if that is assistance. 

Q. Did you write a letter to your commanding officer? 
A. No, sir; I did not. 

Q. Sir? A. No, sir. 

Q. fliis subpoena was served on your commanding offi¬ 
cer. A. A subpoena—he wrote me a letter saying a sub¬ 
poena was being served. 

Q. Who wrote you a letter? A. Major Boone. 

Mr. Denit: That is all. 

Redirect Examination 

By Mr. Wellford: 

Q. Seaman Laycock, you testified that you told 

189 Major Boone of your discussion with Mr. McCown 
when he returned. Where was he? A. At the time 

I saw Mr. McCown in Greensboro, Major Boone was in 
Washington on business. 

Q. How long was he in Washington? A. I don’t recall. 
Q. Did anyone tell you to go to see Theodore Lightner? 
A. Yes, sir; I was told by Mr. McCown. 

Q. Mr. McCown told you? A. Yes, sir. 

Q. Theodore Lightner is a brother of Mrs. Boone? A. 
That is right. 



Q. And this man Kent that Mr. Denit referred to is one 
of the officials of the Piedmont Detective Agency? A. That 
is right. 

Q. By which you were employed? A. Yes, sir. 

Q. Seaman Laycock, you intended at all times to be 
loyal to Major Boone who employed you. 

Mr. Denit: Just a moment. We object to that. The form 
of the question is obviously leading, of course. 

The Court : The Court sustains the objection. 

Mr. Wellford: That is all. 

190 Recross-examination 
By Mr. Denit: 

Q. Is Lloyd Kent the man that arranged for your em¬ 
ployment with Major Boone? A. Xo, sir; he is not. 

Q. Do vou know of any reason whv vou should give the 
name of Lloyd Kent to Mr. McCown? A. I certainly do 
not. 

Q. Did you not suggest to Mr. McCown that Lloyd Kent 
had some people who might be able to get some information 
for him? A. I certainly did not. 

The Court: Have you not been over all of this? 

Mr. Denit: I only asked him if he knew him, and be said 
he did not know him. 

The Court: All right. 

Mr. Denit: It was not any indication that Kent was con¬ 
nected with the collection agency. 

The Court: All right. 

By Mr. Denit: 

Q. What was Lloyd Kent’s connection with the detective 
agency ? A. As far as I know, he was the owner of it when 
I was employed by him. 

Mr. Denit: That is all. 

Mr. Wellford: That is all. 


191 
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163 Dr. Ray F. Guinn was called as a witness by and 
on behalf of the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Wellford: 

Q. Doctor, will you give us your full name, please? A. 
My name is Ray F. Guinn. 

Q. And your address? A. 1616 Sixteenth Street, North¬ 
west. 

Q. You are a physician practicing in the District of Co¬ 
lumbia? A. That is right. 

Q. How long have you been such? A. I have been prac¬ 
ticing since 1922. 

Q. Doctor, do you know the plaintiff in this case, Major 
Daniel Boone? A. Yes, sir; I do. 

Q. How long have you known him? A. T have known 
him for about four years, I believe. 

Q. Do you know the defendant in this case here, Mr. Mc- 
Cown? A. I met Mr. McCown once, I believe. 

164 Q. When was it that you met Mr. McCown? A. 
I met him, I believe it was, June 29, 1942. 

Q. And where did you meet him? A. In his office in 
Tryon, North Carolina. 

Q. At the time that you met him was there anyone else 
present? A. His wife was there, Mrs. Boone, I believe, 
in his office. 

The Court: You say South Carolina? 

The Witness: South Carolina. 

By Mr. Wellford: 

Q. North Carolina, is it not, Doctor? A. Well, which¬ 
ever you say—Spartansburg, North Carolina; isn’t it? 

Q. Doctor, what was the purpose of your being in Mr. 
McCown’s office? A. Well, it grew out of some things I 
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had been doing for Major Boone, for his children. He had 
brought his children to me, first, I believe it was, Decem¬ 
ber, 1941, and then again about April 11, 1942; May 24, 
1942; September, 1942. Of course, that was after my visit, 
and the purpose of that visit was that he wanted me to 
check the children over as to their I. Q., intelligence quo¬ 
tient, general welfare, and give him some reconunendations, 
which I did. 

I also learned about some of the difficulties in the 
165 family situation, and advised—it seemed to me that 
the children were being taken good care of, but I 
advised Major Boone to get the little boy in military 
school, and gave some advice about the little girl, and felt 
that they should be disturbed as little as possible about 
the family situation. That was about— 

Mr. Denit: We object to this. It has nothing whatever 
to do with this case. 

The Witness: We felt that— 

Mr. Denit: Just a moment. 

By Mr. Wellford: 

Q. Doctor, why did you go to North Carolina to see Mr. 
McCown, if you went there for that purpose? 

The Court: Do you object to that ? 

Mr. Denit: I object. 

The Court: T will have to sustain it, without knowing 
any more about what the purpose of it was, sir. 

Mr. Wellford: Let us approach the bench. 

(Whereupon, at a conference at the bench between the 
Court and counsel, the following occurred:) 

Mr. Wellford: I just want to show that the doctor went 
to North Carolina to see Mrs. Boone and the children, and 
while there, talking to her, the defendant in this case told the 
wife, “You can’t talk to this doctor; this man is a scoun- 
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drel, and I am going to have him kicked out of the 
1GG Army.” That is what T was leading up to. 

The Court: All right. Proceed. T will overrule 
the objection. 

(Whereupon, the proceedings were resumed in open 
court, as follows:) 

By Mr. Wellford: 


Q. Doctor, as a result of your examination of the chil¬ 
dren and discussions with Major Boone, you went to see his 
wife; is that a fact? A. Yes; I told him that I thought it 
would be a good idea to have a talk with her, and when I 
had an opportunity, 1 would, which he would be glad for 
me to do. So, when I was on vacation in that part of the 
country, I did go to Tryon, and I took my father with me, 
over in that section, and went to see her for the purpose 
of discussing the situation with Mrs. Boone. 

The Court: When was that, Doctor; when was it? 

The Witness: It was June 29,1942. 


By Mr. Wellford: 


Q. And did you find her in Tryon? A. I went there and 
called her up at her home. She was not at home; so, being 
a small place, I asked the operator if she knew where I 
could find her. She said perhaps I could find her in the 
beauty parlor. 

Mr. Denit: We object to that. 

The Witness: Or in her lawyer’s office. I went 

* 

167 to the office and introduced myself— 

By Mr. Wellford: 

Q. Was it this man’s office that you went into? A. Yes, 
sir. 

Q. Did this defendant make any statements in regard to 
the plaintiff, in your presence? A. Yes; he did. 

Q. What did he say? A. Well, after—he said that I was 


dealing with a crook, and showed me some papers to more 
or less prove it, and I told him I was not interested in that 
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feature of the situation, and didn’t look at the papers. He 
also indicated that when he got through with Major Boone 
at the War Department, whoever might be up there, or 
such, he wouldn’t be there. 

Q. What did he say about it? A. He said, “I intend to 
produce evidence in the War Department which will prob¬ 
ably result in his being let out.” That is what he said. 

Q. Was there any question discussed by the defendant 
in regard to the promotion of the plaintiff in the Army? 
A. Well, he said all I have testified to, and I said to him, 
as far as I was concerned, Major Boone was a captain 
when I first knew him, and was now a major. That was 
my answer. 

Q. What did the defendant say? A. Well, he had already 
said that he intended to knock him out of the War 
168 Department. 

Mr. Wellford: That is all. You may cross- 

examine. 

Cross Examination 
By Mr. Denit: 

Q. Are you still the physician attending the Boones? A. 
I haven’t seen them now for quite a little while. I do see 
them occasionally. 

Q. Do you have a very high regard for Mr. Boone? A. 
I certainly do. His relations with me have been very satis¬ 
factory. 

Mr. Denit: That is all. 

191 Daniel F. Boone, the plaintiff, was called as a wit¬ 
ness by and in his own behalf and, after having been 
first duly sworn, was examined and testified as follows: 
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Direct examination 
By Mr. Patterson: 

Q. Please state your full name. A. Daniel F. Boone. 

Q. Whore do you reside? A. 7930 Sixteenth Street, 
Northwest, Washington, D. C. 

Q. How long have you resided there? A. Since August 
1941, sir. 

Q. When did you come to Washington the last time? A. 
November 8, 1940. 

Q. Where were you born and reared? A. In North 
Carolina. 

192 Q. What part? A. In the country, Guilford 
County, near Winston-Salem. 

Q. Are you married? A. I am, sir. 

Q. When were you married? A. In 1932. 

Q. What is your wife’s name? A. Martha Lightner 
Boone. 

Q. Are you separated or living together? A. We are 
separated. 

Q. When did you separate? A. In 1939, sir. 

The Court: When? 

The Witness: April, 1939, sir. 

Bv Mr. Patterson: 

Q. You have children, I suppose, born to her? A. Two; 
yes, sir; a son and daughter. My son is nine and my daugh¬ 
ter is six. 

Q. Where arc they? A. They arc here with me, in my 
custody. 

Q. Where were you educated, Major Boone? A. First, 
in military schools in North Carolina, for approximately 
four years, and then at National University Law School 
here, where I acquired three degrees. 

Q. Are you a member of the bar of any State? A. Yes: 
the States of Texas and North Carolina, and I am 

193 a member of the Court of Appeals of the District of 
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Columbia, and admitted to practice before the Supreme 
Court of the United States. 

Q. When did you enter the military service? A. Well, 
this present period, November 8, 1940. This is one of six 
periods that I have had active duty, having been in the 
Reserves for about twentv vears, and some six vears in the 
National Guard prior to that. 

Q. When you entered this last time, in 1940, what rank 
were you given ? A. Captain, sir. 

Q. And you have since been made a major; is that cor¬ 
rect? A. Yes; 1 was promoted once, in 1942, February. 

Q. February 1942? A. Yes, sir. 

Q. Major Boone, what branch of the service are you in? 
A. I am commissioned in the Quartermaster’s branch. 
However, I am serving on the staff of General Thompson 
in the Military District of Washington, at headquarters. 

Q. Reference lias been made to a portion of a letter 
dated February 16, 1943, which it is shown was sent 
by the defendant, Mr. McCown, signed “MeCown & 
Arlcdge, by M. R. McCown,” addressed to the Adjutant 
General of the United States Army, and you have undoubt¬ 
edly heard references made to that portion of the 
194 letter dealing with a ring. A. Yes, sir; T have. 

Q. Are you the man who went with Mr. Mehlig to 
Mr. Michaelson’s place of business? A. I am, sir. 

Q. What sort of a stone was placed in that ring by Mr. 
Michaelson? A. A genuine blue-white diamond, between 
two and a half and three carats. 

Q. From whom did you buy it? A. Mr. Lloyd G. Mehlig, 
a dealer in jewelry. 

Q. Were there two baguette stones considered at the 
same time? A. Yes, sir. 

Q. From whom were they bought? A. From Mr. Mehlig. 

Q. Along with the big stone? A. Yes, sir. 

Q. Were they put in by Mr. Michaelson, also? A. They 
were installed. I might clarify: The baguettes were not 
considered in the price of the stone that was worked out 
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between Mr. Mehlig and Mr. Michaelson. I was not 
charged for the baguettes. I think Mr. Mehlig and Mr. 
Michaelson made that arrangement. They designed the 
ring for me. 

Q. That was in 1933, I believe it was stated; is 

195 that correct? A. That is right, sir. 

Q. But you had been married prior to that time, 
had you not? A. Yes; a year previously. 

Q. Had you given to your wife, prior to that time, an¬ 
other engagement ring? A. Yes, sir; of a smaller sort, of 
a value of about $300. That was the original engagement 
ring. 

Q. What was the purpose of this later one, the one that 
you had Mr. Michaelson mount? A. Well, sir, I wished to 
give my wife a better stone, and she had a desire for a 
larger stone; so I traded this former stone and ring to Mr. 
Mehlig for the larger stone. 

Q. Was it delivered by Mr. Michaelson to you or Mr. 
Mehlig after he had done his work? A. Mehlig and I went 
there alone and accepted it from Mr. Michaelson on com¬ 
pletion. 

Q. Did you pay Mr. Michaelson for the mounting? A. I 
paid Mr. Mehlig in the presence of Mr. Michaelson, I be¬ 
lieve. It was in his shop. 

Q. Did you take the ring away with you? A. Yes. 

Q. From Mr. Michaelson’s shop? A. Yes, sir; I did. 

Q. Where were you living at that time? A. In 

196 1933, this was. I was a Federal agent at that time 
and traveling considerably, and we were temporarily 

stationed here in Washington. 

Q. You were stationed in Washington at the time? A. 
Yes; I believe that was the date. 

Q. At that time you were working as a Federal agent? 
A. Yes, sir; I was. 

Q. With which bureau? A. Department of the Interior, 
Law Enforcement Division, Petroleum Code. 

Q. What did you do with the ring Mr. Michaelson 
mounted for you? A. I delivered it to my wife. 
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Q. Did you put it on her hand? A. I did. 

Q. Was that ring ever in your possession after that 
time? A. It has not been in my possession since that time. 

Q. Did or did she not wear that ring up to the time of 
your separation? A. Yes, sir; approximately six years, 
from 1933 to April, 1 believe it was, 1939. 

Q. The ring that you gave her? A. Yes, sir. 

Q. When you separated from her was she still wearing 
it? A. She was, sir; yes, sir. 

197 Q. Has it ever been in your possession since? A. 
It has not, at any time. 

Q. In this letter written by Mr. MeCown to the Adjutant 
General of the Army, reading from that portion of the let¬ 
ter on which this suit is now based, is this statement, refer¬ 
ring to a proceeding in North Carolina, where Mr. Michael- 
son’s affidavit was filed— A. Yes, sir. 

Q. And where he testified; I quote from the letter: 

“It is obvious that the testimony of Major Boone regard¬ 
ing the ring was false, and that he had again attempted to 
mislead the Court.” 

Q. Did you testify in that case? A. I did, sir, briefly— 
very briefly. The case went on four days. T was in the 
first part. 

Q. You testified as to the ring? A. Yes, sir. 

198 Q. Do not answer this question until the Court 
rules on it; 

Was vour testimonv true? A. It was, sir. 

199 The Court: I think he has already testified that 
his testimony was true. 

Mr. Wellford: I think it was an inference. You are cor¬ 
rect. 

200 The Court: There is no inference about it. He 
testified that his testimony was true. 
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Q. Major Boone, following the receipt of this letter 
at the Adjutant General’s office, containing this alle¬ 
gation about the ring, and which is the letter we are 
talking about, was the fact of this letter brought to your 
attention in the War Department? A. It certainly was. 

Q. By whom? A. Many. 

Q. How about your superior officers; any of them? A. 
Yes, sir. 

Q. Name some of them. A. General Lewis. 

Q. Who is General Lewis? A. General John T. Lewis, 
commanding the general Military District of Washington. 

Q. Are you under him? A. He is the commanding gen¬ 
eral of our office. 

201 The Court: Before you go any further, the Court 
has a question he would like to ask. 

How much did you pay for this ring or for the stone? 

The Witness: Seven hundred dollars. 

The Court: What did you pay for the mounting? 

The Witness: Two hundred dollars. 

The Court: Proceed, sir. 

The Witness: I paid Mr. Mehlig $200 for it. 

By Mr. Patterson: 

Q. Did any other of your superior officers bring it to 
your attention? A. Yes, sir. I would like to refer to many 
of them. 

Q. Can you do it without looking up any memoranda? A. 
Oh, yes, sir. 

Q. Do so. A. Executive General Wear; General 
Cramer, the Judge Advocate General of the Army; Major 
Thomas B. Rhodes— 

Q. Thomas E. Rhodes. A. Thomas E. Rhodes, I believe 
it is, former assistant to the Attorney General, and now 
in the Adjutant General’s office; Colonel Stern, the Judge 
Advocate of the Military District of Washington; Colonel 
H. B. Rumsey, the Judge Advocate General of the Military 
District of Washington; Major Moser, in the offices of the 
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Adjutant General, and many personnel who received cor¬ 
respondence, enlisted personnel, and there were 

202 numbers of others who knew the contents and dis¬ 
cussed it at some great length. 

Q. Was an investigation of these charges made by your 
superior officers ? A. There was, sir. 

Q. Were you called upon to answer them? A. I was. I 
was ordered to. 

Q. Did you answer them? A. I did, sir. 

Q. Were you disciplined on account of anything 

203 that was contained in these charges? A. Not by the 
War Department, sir. 

Q. How long ago was that? A. It was last— 

The Court: What was the question? 

Mr. Patterson: How long ago was this investigation? 
The Witness: Well, it lasted for a considerable time. I 
believe it terminated about a year ago. As to the date, I 
think the record will speak for itself. 

By Mr. Patterson: 

Q. Have you been advanced in rank since that time? A. 
1 have not. 

Q. What effect, if any, on your state of mind did the dis¬ 
cussion of these charges among your superior officers have? 
A. Well, sir, I was constantly worried, upset. I had many 
sleepless nights; it was embarrassing; there were so many 
people that I wished to associate with that I did not be¬ 
cause of the humiliation and embarrassment that I went 
through. 

Q. Major, did you at some time prior to the writing of 
this letter, attend a hearing before a court master in 
Columbus, North Carolina? A. Yes, sir; I did. It was 
January 7, 1941, shortly after I came into the service in 
November, 1940. 

Q. Was the defendant, Mr. MeCown, present at 

204 that hearing? A. He was. 
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0. State, in your own way, what, if anything, un¬ 
usual occurred at that time? A.-.Well. T was assaulted hv 
Mr. MeCown on departure from the courtroom. 

-t?. State lo the Court and jury precisely wftat Mr. 
MeCown did, which you designate as an “assault”. A. 
Well, immediately after I testified, I left the witness stand 
and proceeded through the gate, similar to that one there, 
and made two or three steps beyond'the gate when I was 
grabbed by Mr. MeCown’s associate, Mr. Jack Arledge, 
who grabbed my arms and held them behind my back, 
swung me around; Mr. MeCown hit me in the face and then 
grabbed my collar and choked me, tore my tie loose and 
tore two buttons off my shirt. 

Q. Did you ever observe Mr. MeCown and your wife, 
Mrs. Martha Boone, in an automobile together, with no one 
else in it? A. I did, twice. 

Q. Prior to the writing of this letter? A. Well, the date 
T remember seeing them alone in his car was December 31, 
1939. That date speaks for itself, there, I believe. 

It was later, though— 

Q. You said two occasions? A. Yes. 

205 Q. Describe each of them; what you saw. 

Mr. Denit: We object to that. 

The Court: Objection overruled. 

A. On the first occasion Mr. MeCown was accompanied 
bv mv wife to visit mv children in Winston-Salem, North 
Carolina, at the Twin Castle Apartments, where I resided. 
He arrived about four o’clock with Mrs. Boone. They ar¬ 
rived alone. They stayed for an hour or an hour and a 
half, until it was dark, and they left the apartment house 
together; and Mr. Laycock and I were out close to his 
automobile when they returned to the car, the two of them 
going in the automobile, and Mr. MeCown was under the 
wheel. He reached over and took my wife in his arms and 
kissed her several times at that time. 

Later we followed that car through Winston-Salem to 
East Winston—Greensboro, I should say, where they 
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parked their car. We proceeded past their car and passed 
some distance beyond theirs, and then the two of us walked 
back around behind their car and observed them there alone 
together for some time. She was sitting in his lap, and we 
could see her. Her face was turned towards the rear, and 
they were caressing and fondling at that time. 

By Mr. Patterson: 

Q. Is that the Mr. Laycock, the seaman, who testified 
here before lunch? A. It is, sir. 

206 Q. Was there any other occasion? A. Well, I did 
not see any other occasion. I have reports of other 

occasions. 

Q. You cannot tell us about those. You said that there 
were two occasions; do you mean two on the same day? 
A. The same night, sir. 

Q. That was the same incident to which you testified? 
A. That is right, sir. 

Mr. Patterson: You may cross-examine. 

Cross Examination 

By Mr. Denit: 

Q. On either of these occasions did you remonstrate to 
Mr. McCown? A. I did not speak to him on either occa¬ 
sion. 

Q. Did you say anything to him? A. I did not. 

Q. Did you pay any attention to your wife? A. I did not. 
Q. You were living in Winston-Salem then, were you 
not? A. I was. 

Q. And Mr. McCown was practicing law in Tryon, North 
Carolina; was he not ? A. That is right. 

Q. Did you bring any suit against Mr. McCown on ac¬ 
count of those attentions? A. No, I did not. 

207 Q. Did you ever make any complaint to him about 
those attentions? A. No; not to him. 

Q. As a matter of fact, sir, about a week previous to De¬ 
cember 31,1939, you filed a suit for alienation of affections 
against a person by the name of Moore? A. Mrs. Esther 
V. Moore. I did. 
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Q. You and Laycock testified in that proceeding, did you 
not? A. That proceeding has not been tried as yet. 

Q. It has not been tried? A. It has not. It is still 
pending. 

Q. In 1939? A. That is right. 

Q. Did you go with Laycock back to where Mr. McCown’s 
car was parked? A. From the apartment house? 

Q. Yes. A. Yes; we did. 

Q. How long did you and Laycock remain at the apart¬ 
ment house? A. Until he came out. As I mentioned pre¬ 
viously, he was there an hour or an hour and half. I am 
saying that— 

Q. Were you there the hour or hour and a half? 
208 A. I don’t know the exact time. It was somewhere 
between that; yes. 

Q. Did your wife go into the apartment house? A. With 
Mr. McCown, yes. They wrere alone. 

Q. Where were you, then? A. We were outside, Mr. 
Laycock and I. 

Q. Did you make your presence known to your wife? A. 
Naturally not. 

Q. Naturally not? A. Yes, sir. 

Q. As a matter of fact, you wanted to find evidence that 
would incriminate your wife; did you not? A. I was anx¬ 
ious to find the facts. 

Q. At. that time there was litigation pending involving 
your administration of the Lightner estate; was there not? 

211 A. Yes, sir; it is. 

Q. There have been at least five judicial proceed¬ 
ings regarding it; have there not? 

Mr. Wellford: I object. 

The Court: Objection overruled. 

Mr. "Wellford: This man cannot possibly know. 

The Court: If he does not know, he can say that. 

A. I do not know' how r many are pending. I know that I 
have some pending against my adversary—more than one. 
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By Mr. Denit: 

Q. Well, Mr. McCown is the attorney who has appeared 
in all of these proceedings; is he not? A. I believe he has 
appeared in most of them; yes, sir. 

Q. On behalf of your children and your wife; has he not? 
A. And on behalf of her paramour, Doctor Jervey. 

Q. I did not ask you anything about Doctor Jervey. You 
do not mean to say that the incident between your wife and 
Doctor Jervey has anything to do with the trust funds that 
you were entrusted with; do you? A. No, sir; and I do 
not think the trust fund has anything to do with this 
212 ring episode. 

Q. All right. 

You would like to be able to embarrass Mr. McCown in 
the conduct of that litigation against you, would you not, 
Major Boone? A. Would I like to embarrass him? 

Q. Yes— A. I would like to— 

The Court: Is there any objection to that question? 

Mr. Patterson: Yes. 

The Court: Objection sustained. 

By Mr. Denit: 

Q. Your counsel referred, when questioning you about— 

Mr. Wellford: Are you referring to me, now? 

Mr. Denit: Mr. Patterson. 

By Mr. Denit: 

Q. (Continuing)—when he was questioning you about 
the activity in the War Department concerning the charges 
made; -were there more than one charge? 

Mr. Patterson: I object. I limited it to this particular 
charge. 

The Court: Wait a minute now. The Court thinks this 
is admissible. 

Proceed. 
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213 By Mr. Denit: 

Q. Was there more than one charge! 

Mr. Wellford: I understood that you sustained the ob¬ 
jection! 

The Court: I overruled the objection. 

Mr. Wellford: You overruled it! 

The Court: Yes. 

The Witness: My counsel asked me not to answer, and 
on advice— 

Mr. Patterson: No, no. Answer the question. 

The Witness: Repeat it, please. 


By Mr. Denit : 

Q. Was there more th an one charge! A. Was there 
more~than one charge? 

Q. Yes. A. Yes, sir; there were. 

Q . And all of the charges were conta ined in that one let¬ 
ter writte n to fhp~War Department• W™ i^'Jy ■ A ."f 

don’t know that, they were. T kn ow I have been exonerated 
by the War De pa rtment. 

—*Mr. Denit: I move to strike out the answer, that he 


lias been exonerated by the War - 

■^Tl r7We7l?SVdT“T TTiinlc ImTaT a right to explain that, 
lie was asked about these charges and he says he was 
exonerated. 

Mr. Denit: May I ask the reporter to read the 
214 question, and let your Honor see whether there is 
any real responsive connection. 

The Court: It is not necessary to read it. He may 


answer. 


By Mr. Denit: 


Q. You say you were exonerated by the War Depart¬ 
ment! A. Yes, sir. 

Q. So the War Department did give you a clean bill of 
health, notwithstanding these charges! A. Well, they 
found these charges were not as purported by Mr. McCown. 
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Q. And that included all of the charges made in the let¬ 
ter of February 16, 1943; did it? A. It contained the 
charges that were put into it all, and if it is in there, that 
would actually be included. 

Q. Was the witness Laycock in your employ in May, 
1940? 

The Court: Will you ask that question again, please? 

Mr. Denit: Yes, sir. 

By Mr. Denit: 

Q. Was the witness Lvcock in your employ in the month 
of May, 1940 ? A. Mr. Laycock was in my employ at inter¬ 
mittent periods. I do not recall the exact months, but I am 
of the opinion that he was at that time. 

Q. Was he in your employ in the month of Decem- 
215 her, 1939? A. Yes, sir. 

Q. And was he in your employ during the period 
from December 31, 1939, through May 30, 1940? A. That 
I could not state, because, as I mentioned, he was employed 
intermittently on special assignments. 

Q. What was he employed for? A. He was employed to 
make investigations pertaining to the conduct of my wife 
and her associations, in addition to assisting me in Winston- 
Salem in various and sundry odd jobs, which he did when 
he was not employed by the High Point Hardware Com¬ 
pany or Radio Company. 

Q. Well, he came to you from the Piedmont Investigat¬ 
ing Agency: did lie not? A. I believe he—I don’t recall 
whether he came from there or whether I found him there 
or elsewhere; I don’t recall at the moment. I know that 
during the course of his employment there they at times 
coordinated their activities together. 

Q. They at times coordinated their activities together? 
A. Investigation. 

Q. What do you mean by that ? A. Activities. It was an 
investigating agency, and they worked together on the case 
at intervals. 
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Q. You mean the hardware company and the investigat¬ 
ing— A. I think I said the Piedmont Investigating 

Agency, which he was employed by. 

216 Q. You mean he coordinated his activities with 
somebody else in the agency? A. Yes, sir; because 

they were both employed, the agency and Mr. Laycock, who 
was an agent of theirs. 

Q. You did not employ Laycock as a chauffeur, did you? 
A. Xo, sir; but he did various errands for me, and made 
trips to and from the farm, and in my absence from the 
city— 

Q. Doing what? A. Everything. 

Q. Doing what? A. Well, driving was one thing, and 
going to the farm and handling matters pertaining to my 
property there—he and his wife. His wife was the nurse 
for my children. 

Q. She was employed also as a detective; was she not? 
A. Well, yes, sir—a nurse employed dually by my wife and 
by me. 

Q. And she reported to you concerning the— 

The Court: You mean she was employed by your wife as 
a nurse and by you as a detective? 

The Witness: Yes, sir; that is right. 

The Court: At the same time? 

The Witness: Yes, sir. 

The Court: Proceed. 

By Mr. Denit: 

Q. Did Laycock report to you concerning his in- 

217 vestigations on December 31, 1939? A. Well, I was 
with him, and we knew about that. He did not write 

a report to me; no, sir. 

Q. And those incidents occurred in Winston-Salem, you 
say? A. The first occasion occurred in the woods adjacent 
to the Twin Castle Apartments. The second occurred on 
the Greensboro highway, some two or three miles out of 
Winston-Salem. 
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Q. As a matter of fact, were you not at Tryon on Decem¬ 
ber 31, 1939? A. No, sir; I was not. 

Q. You are sure about that? A. Positive. 

Q. Have you any record to show? A. Well, I saw him 
come in with my wife in that apartment house and visit the 
children. 

Q. Have you any record to show that you were not in 
the Tryon court on December 31, 1939? A. A record? I 
know in my own mind that I saw him there on that day to 
visit the children. 

Q. Did you testify before the Superior Court of North 
Carolina in the divorce suit brought by you against your 
wife ? 

Mr. Wellford: I object. I do not see the relevancy of 
this. 

The Court: Well, I do not know, sir. It is a pre- 
218 liminarv question, and I do not know what the ulti¬ 
mate question is going to be. 

Bv Mr. Denit: 

Q. Did you? A. T beg your pardon, sir? 

Q. Did you testify in the divorce suit which you brought 
against your wife in North Carolina? A. I testified in the 
morning on the day of June 23rd in the case, and it con¬ 
tinued four days in my absence and in the absence of my 
witnesses who knew the conduct of my wife. 

Q. Then, the ultimate fact is that you did testify there? 
A. Briefly, yes, sir, I did, I would say, during the day. 

Q. Did you testify as follows: 

“I gave my wife a diamond engagement ring, and later 
on traded it for a much more valuable one. The mounting 
was mounted in Washington by a jeweler, and I have his 
statement for that, and the stone was acquired for a Mr. 
Malloy/’ 

Did you testify to that? A. No, sir. I testified that the 
stone was acquired by Mr. Mehlig. That is a typographi¬ 
cal error. It was Mr. Mehlig and not Malloy. 

Q. Did you testify: 
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“I have that information in my file”? 

219 A. Yes, sir; I did; and I sent it to my lawyer im¬ 
mediately thereafter. 

Q. Did you testify: 

“I have the invoice of the cost of the mounting and the 
stone in separate items in my file in Washington”? 

A. I did, and that file was sent to my lawyer. 

Q. Do you have that file now? A. No, sir; I do not. 
Mr. Denit: That is all. 

#*•••#•••* 

By Mr. Patterson: 

Q. Who was your lawyer? A. Mr. Fred Parrish, of Win¬ 
ston-Salem, North Carolina, who has my records. 

Q. Where is he now? A. He is deceased, sir. 

Mr. Patterson: That is all. 

The Witness: I have not been able to get any of my 
records from his estate. 

Mr. Patterson: That is all. 

#**■*##•••*# 

220 Major Thomas E. Rhodes was called as a witness 
by and on behalf of the plaintiff and, after having 

been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Patterson: 

Q. State your full name. A. Thomas E. Rhodes. 

Q. You are a major in the Army of the United States? 
A. Yes, sir. 

Q. Where are you on duty ? A. I am on duty with the 
Adjutant General’s office in Washington, D. C. 

Q. When did you enter the Army the last time? A. 
Well, I entered the Army in this war on August 31,1942. 

Q. And prior to that time, what was your profession? 
A. Well, I was for twelve years a special assistant to the 
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Attorney General, and I practiced law in Washington for 
approximately ten years immediately preceding my en¬ 
trance into the Army in 1942. 

Q. Are you acquainted with Major Daniel F. 

221 Boone, the plaintiff in this case? A. Yes, sir. 

Q. How long have you known Major Boone? A. 
I think about fifteen years—approximately fifteen years. 

Q. We are investigating the facts and circumstances of 
a letter dated February 16,1943, addressed to the Adjutant 
General of the United States Army, signed by a North 
Carolina law firm, McCown & Arledge, by M. R. McCown. 
A. Yes, sir. 

Q. The defendant in this case, with particular reference 
to certain language in this letter relating to the purchase 
and the mounting of an engagement ring. 

Did you ever hear that subject, in connection with this 
letter, discussed in the Adjutant General’s office? A. Yes, 
sir; and I have seen the letter. 

Q. Have you seen the letter? A. Yes, sir. 

Q. By whom did you hear it discussed? A. Well, I have 
heard it discussed by various and divers officers, particu- 
larlv General Weir, and— 

Q. Who is General Weir? A. Well, he was at that time 
Executive Officer for the Adjutant General’s office. 

Q. Anybody else? A. Well, I discussed it with 

222 Major Deal, who is now a lieutenant colonel. 

Q. State, if you know— A. That is who I dis¬ 
cussed it with. 

Q. (Continuing) —what you observed as to an investi¬ 
gation, if any, being made on the charges contained in ref¬ 
erence to the ring. A. With regard to the preceding ques¬ 
tion, I have heard it discussed by various and divers peo¬ 
ple, but I mentioned those two in particular with whom I 
have discussed the matter in considerable detail. 

Q. Well, was it discussed by many other persons? Did 
you hear it discussed by many other officers? A. Well, I 
heard it discussed by a number of other officers. I wouldn’t 
say how many, as to number. 
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Q. Superior officers to Major Boone, or of the same 
rank? A. Of course, they are superior. Most of them 
were superior in rank, but you understand that the Adju¬ 
tant General’s Department is the legal department of the 
Army, and Major Boone is not in the Adjutant General’s 
Department. He is an officer of the Quartermaster Corps, 
on duty with the Military District of Washington. 

Q. Was an investigation of charges concerning this ring 
contained in this latter made by the Adjutant Gen- 
223 oral’s office? A. Yes, sir. 

As I understand, the Adjutant General’s office was 
requested to make some investigation of this matter at the 
time certain charges were made against Major Boone, in¬ 
cluding that particular statement there that you just read, 
and he was required to prepare a defense or an answer to 
the charges made by Mr. McCown, and I was assigned to 
investigate the matter and to assist in the preparation of 
a proper answer to the charge. 

The Court: You were assigned to defend him, do you 
mean ? 

The Witness: I wouldn’t say assigned to the defense in 
the sense of defense in a court martial proceeding, your 
Honor, but for an Army officer, if a letter comes to the War 
Department, as I understand it, making a charge against 
an Army officer, which is of such a nature as to require 
some kind of a reply, they just don’t put it in the file. That 
letter is sent to that officer for him to make some response 
or explanation, and when that letter was sent to Major 
Boone, it came—he came or somebody came for him—I 
don’t know how that happened—to the Adjutant General’s 
office, requesting that an officer be designated or assigned 
to look into the matter and to assist in making a proper 
defense. 

For instance, lots of times, officers are charged—people 
make complaints against an officer, and he is not a lawyer; 
many of them are not lawyers; they don’t know how to pre¬ 
pare a proper answer to it, and they have men in 
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224 our department to make an answer that is not a 
defense in the sense of a defense to a criminal 
charge. 

Frequently I have been called upon to prepare defenses 
to charges made against enlisted men, and they obviously, 
not one in a hundred could prepare a proper answer to it; 
regardless of what the facts were, he would not know how 
to state them in military style, and so on. 

Q. Well, without going into the question of any advice 
which you may have given Major Boone, or anything else, 
did Major Boone make a defense to these charges? A. 
Yes, sir. 

Q. Y£as h e disciplinedj as a result of them? A. Well, he 
was exonerated. 

^—Mi. Duiritl I object to that. I object to that and move 
to strike it out, and I now ask your Honor to instruct the 
jury to disregard that statement. 

The Court: Counsel had better approach the bench. 

(At conference at the bench, the following occurred:) 



Mr. Denit: Further, if your Honor please, in view of 
that statement, I ask your Honor to withdraw a juror and 
declare a mistrial. 

The Court: What is your objection to the statement or 
answer? 

Mr. Denit: In the first place, the action of the military 
authorities cannot be binding on the jury in this case; nor 
has it any evidentiary value whatever. In the sec- 
225 ond place the statement is intended to show exonera¬ 
tion, as plainly indicated by this man, in the War 
Department. 

The Court: Suppose he had been convicted in the War 
Department, what action would you take in this action? 

Mr. Denit: We could not have offered it in evidence. 


Thg Court: His-^xoneration.runs through the case, and 
it has nbt'been objected .to^before., ~ItThas \#r' 

'"'TffirTBeurtr- "Ntffwe objected to it beforeT--- 
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Mr. Wellford: No. 

Mr. Denit: Absolutely. 

Mr. Wellford: Not when he testified. When he testified 
there was an exoneration, you did not take an exception. 
The ,Court.:, I will overrule the objection. 

Mr. Denit: Theh^ybur~~ IIuiiui uviTiulca - my motion ? 
The Court: That is a legitimate inference. 

(Whereupon, the proceedings were resumed in open 
court, as follows:) 

The Witness: Your Honor, may I make a statement to 
the Court? 

Mr. Denit: We object to any voluntary statements on 
the part of this witness. 

The Court: Objection sustained. 

Mr. Patterson: You may cross-examine. 

Mr. Denit: No questions. 

#•••••••«• 

226 Mrs. Mary Elizabeth Stabler was called as a wit¬ 
ness by and on behalf of the plaintiff and, after 

having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Wellford: 

Q. Will you give us your full name, Mrs. Stabler? A. 
Mary Elizabeth Stabler. 

Q. And your occupation, if any? A. None at present. 

Q. I believe you were formerly employed by Major 
Boone? A. That is right. 

Q. Do you know Major Boone, the plaintiff in this case, 
very well? A. Yes; I do. 

Q. How long have you known him? A. Since 1939. 

Q. Do you know the defendant, Ryan McCown, 

227 who sits here? A. Yes, I do. 

Q. How long have you known him? A. Well, 
since 1939 also—the latter part, about December, 1939. 
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Q. Calling your attention to December, 1939, during that 
month, did Mr. McCown, with Major Boone’s wife, come 
to where you were, to visit the children? A. Yes; he did. 
He came to my apartment where I reside in Winston- 
Salem, with Mrs. Boone. 

Q. Who was with him and Mrs. Boone? A. No one. Mr. 
McCown and Mrs. Boone came together. 

Q. Now, I call your attention to a hearing in 1941, in 
January. Did you attend— A. Yes, sir; I attended a 
hearing in North Carolina. 

Q. In a ease in North Carolina, in which Mr. Boone was 
testifying, and Mr. McCown was present; do you recall 
that? A. Yes, sir; I do. 

Q. Do you recall anything unusual that happened at 
that hearing? A. Well, Mr. McCown tried to have a little 
fight with Major feoone. JHe hit him in the jaw, and tore 
two buttons of his shirt, pulled his tie off, as Major Boone" 
was leaving the courtroom. 

Q. Did you ever live in Roanoke? A. Yes; I did. I 
worked in Roanoke and lived there. 

• •••••*••* 
229 Cross Examination 
By Mr. Denit: 

Q. Mrs. Stabler, where do you live? A. I live at present 
in North Carolina. 

Q. When did you move to North Carolina? A. I have 
not moved to North Carolina. I went to North Carolina 
on the 15th of last month, because my daughter is ill. 

Q. Where did you live prior to that time? A. 3930 Six¬ 
teenth Street, Northwest. 

Q. Whose home is that? A. Major Daniel F. Boone’s. 

Q. How long have you lived there? A. Approximately 
three years. 

Q. Is your absence merely temporary? A. As far as I 
know at the present time. It all depends on the illness of 
my daughter. 
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Q. Were you employed in any business in Winston- 
Salem? A. Am I employed in any business? 

Q. Were you? A. Yes; in 1939. 

230 Q. What kind of business? A. I was manager of 
an apartment house, Federal Housing Administra¬ 
tion. 

Q. In addition to that, did you have employment under 
Mr. Boone? A. No; I did not. I was not employed under 
Major Boone in Winston-Salem. 

Q. How w T as it that Major Boone’s children were in your 
custody? A. Major Boone came to my office one day to 
rent an apartment, which I was manager of the apartment 
house, and he rented an apartment from me and moved 
himself and his two children, a little infant, thirteen 
months, and a little boy about four. 

He had difficulty in securing help, and I assisted him 
whenever I could, and assisted him with his children, and 
on the particular occasion when I met Mr. McCown in my 
apartment, Mrs. Boone had come there for the sole pur¬ 
pose of visiting her two children, and the children were in 
my apartment, in my care, and Mr. McCown and Mrs. 
Boone came there and stayed possibly forty-five minutes 
with the two children. 

Q. Then, your custody of the children under those cir¬ 
cumstances was merely an accommodation to Mr. Boone; 
is that right? A. That is right, sir. 

231 Q. Subsequently, the relation became one of em¬ 
ployment; did it not? A. Yes, sir; it did, sir. 

Q. Over what period of years were you permanently and 
continuously employed by Major Boone? A. From July 
of 1942. 

Q. Until November? A. Excuse me—1941. 

Q. Until the 15th of October, 1944? A. Yes, sir; that is 
right, sir. 

Mr. Denit: That is all. 


Re-direct examination 
By Mr. Wellford: 

Q. Who is the godmother of these children, do you know, 
Mrs. Stabler? A. I am, Mr. Wellford. 

Q. What were your duties in the home of Major Boone 
in Washington? A. I supervised the care and health of 
the children. My duties were to see after the children ex¬ 
clusively. 

Q. And you are a nurse? A. I am a nurse. 

Q. Or nurse aide? A. I am a nurse, and also have been 
giving my services as a nurse aide. 

232 Q. Did you ever graduate from any hospital? A. 
Yes, sir; I graduated from the Sewicklev Children’s 

Hospital, Sewicklev, Pennsylvania. 

Mr. Wellford: I think that is all. 

(Witness excused.) 

Mr. Wellford: We rest. 

• ###**#*#* 

Mr. Denit: If the Court please, at this time the defen¬ 
dant moves your Honor to direct the jury to return a ver¬ 
dict for the defendant, upon the following grounds: 

First, there has been no proof of the alleged defamatory 
publication asserted against Mr. McCown. There has been 
an excerpt of a letter merely. The letter has not been 
offered in evidence, counsel having expressly stated that 
they do not rely upon all of the letter. The letter shows 
upon its face that it was transmitted to the War Depart¬ 
ment, accompanied by other documents, and it also refers 
to other documents, upon which the information is said to 
have been obtained, and to which the letter refers. 

Now, we take it to be an elementary as well as a 

233 fundamental principle of the law of libel that a pub- 
\Ucation cannot be relied upon except with respect 

to the whokT doeum<mt7~ancl not* with respect to imlirid^ 
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uai or isolated parts. In other words, if alleged libelous 
language is relied upon, contained in a document, the 
whole document must be admitted into evidence, so that 
the context of the language may be ascertained and the 
character of the language properly defined and understood. 
That is particularly true in connection with newspaper 
articles, and the Court of Appeals here has said it likewise 
is true with respect to articles written by individuals. In 
other words, the whole of this letter, and I think your 
Honor is entitled to have me now read the whole of the 
letter, is as follows: 

[Whereupon Defendant’s Ex. No. 11B, reproduced 
herein page 219, was read.] 

# • * # # *«• • • • 

239 Now, the full letter, I submit to your Honor, is an 
altogether different thing, suggesting an altogether 

different proposition than the excerpt from it, or the two 
excerpts from it, which are relied upon in this case. 

(After further argument on the motion for a directed 
verdict:) 

The Court: The defendant also says that it was nec¬ 
essary to declare on the whole letter. The letter has not 
been offered in evidence. As to whether the matter must 
be taken as a whole, the Court thinks that depends upon 
circumstances, and in this case it is impossible to tell from 
the paragraph of the letter which was declared on; but it 
is also perfectly clear to the Court that the defendant, in 
his defense, can use the whole letter for a very obvious 
purpose, it seems to me, which I do not think it is neces¬ 
sary to discuss now. 

But I cannot grant the motion to dismiss at this time. 

*##«»#*#*« 

240 M. Ryan McCown the defendant, having been pre- 

viouslv called as a witness bv the defendant and dulv 
* •» •> 

sworn, was recalled by and in his own behalf, and testified 
as follows: 
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Direct Examination 
By Mr. Denit: 

Q. Mr. McCown, directing your attention to the inter¬ 
view between yourself, Mr. Shipman and the witness, Lay- 
cock, will you tell us whether it was pursuant to the notes 
which have been identified as defendant’s exhibits 6 and 7 
that you met Laycock? A. I had been advised that he was 
coming to Greensboro to see me, by Mr. Boone’s sister, 
Mrs. Foster. 

Mr. Wellford: I did not get that. Who was that? 

Mr. Denit: Mr. Boone’s sister, Mrs. Foster. 

The Witness: I had never seen Mr. Laycock before. I 
did not known him. I was registered at the King Cotton 
Hotel with Mrs. McCown. Mr. Shipman was coming over 
there, and we were going to the Department of Revenue 
to see Mr. Robert— 

The Court: Going where ? 

The Witness: To the Department of Revenue regarding 
the inheritance tax on the Lightner estate. 

Mr. Shipman was to arrive a little after I got there; so 
I made an arrangement with Mr. Julius Smith to have Mr. 
Dameron, who was one of his agents, come down and stay 
in the room with Mrs. McCown and myself, so that there 
could be no possibility that Laycock would come there 
when I did not have someone present at the interview. 

I left the room and went to the station to meet 
242 Mr. Shipman. When I got back, this note was in 
my box. I was in room 1116. It was on the King 
Cotton Hotel stationery. My initial on it was wrong. It 
was addressed to C. R. McCown, when my initials are 
“M. R.,” and when I opened this note that was in it— 

By Mr. Denit: 

Q. What room were you registered in? A. In 1116. I 
also had Mr. Shipman in the adjoining room. 
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Mr. Denit: We now offer in evidence the envelope and 
note, and ask permission to read them to the jury at this 
time, if the Court please. 

Mr. Wellford: Let me see that again. 

Mr. Denit: Yes (handing document to Mr. Wellford). 

By Mr. Denit: 

Q. Mr. McCown, what is this stamp on the reverse side 
of the envelope? A. That is the hotel stamp showing when 
it was delivered there “May 30 11 19 20.” 

The Court: Nineteen twentv? 

w 

The Witness: I suppose that is the seconds on the clock. 

The Court: Oh, yes. 

The Witness: It was a time stamp. 

Mr. Denit: This envelope, ladies and gentlemen, 
243 is on the stationery of the King Cotton Hotel, 

Greensboro, North Carolina, and is marked “Per¬ 
sonal Message C. R. McCown”, and on the end of the 
envelope “1116”. 

The note contained within the envelope, previously iden¬ 
tified as Defendant’s Exhibit No. 7, reads as follows: 
“Mr. McCown— 

“I am in town & would like to see you as soon as possi¬ 
ble—Important—I will call every hour—” 

You may examine it, if you desire (handing note to the 
jury), and here is the envelope (handing envelope to the 
jury). 

By Mr. Denit: 

Q. Now, where did you and Mr. Shipman talk with the 
witness Laycock? A. In room 1116 at the King Cotton 
Hotel. 

Q. Did you talk with him in the hotel lobby? A. I did 
not. 

Q. Did you give him any money in the hotel lobby? A. 
I did not. 

Q. Did either you or Mr. Shipman give Laycock any 
monev to leave town? A. We did not. 
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Q. Did you make any notes while you were talking to 
Layeock? A. I did. 

Q. And what did you use for making the notes? 

244 A. I reached in my pocket, and I had an envelope, 
and I made the notes on there of certain names that 

he gave me. 

Q. I show you an envelope and ask you if you can iden¬ 
tify it as the envelope on which you made the notes (hand¬ 
ing envelope to the witness). A. That is an envelope that 
I had just received a day or two before that. It is post¬ 
marked “New York May 26 9—PM 1940”. It bears 
Mrs. Hoflfe’s address, 73 West 11th Street, New York City. 
She is Mr. Lightner’s daughter. It is in Mrs. Boone’s 
handwriting, and it is addressed to me, and that is the way 
the notes that I made were made at that time. 

• •••••*••• 

245 Mr. Denit: I offer the document in evidence, and 
ask that it be appropriately marked. 

(The document referred to w’as thereupon received in 
evidence and marked as Defendant’s Exhibit No. 10.) 

Bv Mr. Denit: 

V 

Q. Who did Laycock tell you Mary Ramsey was? A. 
He said that she was an employee of Major Boone at one 
time. 

Q. Who did he tell you Lee Barton was? A. He said 
Lee Barton was a man that came to Tryon with Major 
Boone and impersonated an F.B.I. agent. 

Q. Where did he tell you Lee Barton could be 

246 reached? A. At the Albert Hotel in New York City. 

Q. Who did he tell you Lloyd Kent was? A. He 
said he was the operator of a detective agency in High 
Point, that he was engaged through for Major Boone. 

Q. Who did he tell you Leslie Savage was? A. He said 
Leslie Savage was a man who had agreed to buy the Light- 
ner house in Tryon. 
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Q. Who did he tell you Mary Clark Sweet was? A. He 
said that she was a woman that had got in touch with 
Major Boone, who lived in Chicago, and that Major Boone 
had made one or more airplane trips to Chicago, at the 
expense of the Lightner estate to see her from time to 
time, but that it was not for the estate, but it was on a per¬ 
sonal matter; that he was undertaking to represent her in 
certain matters as an attorney. 

Q. Who did he tell you Edith Cass Stevens was? A. He 
said that she was an employee of the Telephone Company, 
that Major Boone had used her to tap her sister’s tele¬ 
phone when Mrs. Boone stayed in Mrs. Foster’s house, 
and that she also plugged the telephone charges, so that 
Major called her from Chicago when he went to see Mrs. 
Sweet, and got the calls through without any tolls. 

Q. Is that the reason why you indicated, opposite 
“Edith Cass Stevens”, “telephone”? A. That is cor¬ 
rect. 

247 Q. Who did he tell you Lillie Hill wms? A. He 
said that she also had been an employee in the Boone 
home, down at the apartment house—I have forgotten the 
name of it—where Mrs. Stabler was manager. 

Q. Is that the Twin Castles Apartment? A. Twin Cas¬ 
tles Apartment; yes, sir. 

Q. Did he tell you where Lillie Hill could be reached? 
A. Yes; and I made a note on there. 

Q. Was that “across street from Winston-Salem City 
Clinic”? 

Mr. Wellford: Don’t lead the witness, please, Mr. Denit. 
A. Yes. 

By Mr. Denit: 

Q. Did he toll you who Mary Turner was? A. Also an 
employee in the Boone home at one time, and he told me 
that these employees could tell about the treatment of the 
Boone children. 

Q. Did you receive from anyone the letter which has been 
previously identified as Defendant’s Exhibit No. 8, and 



if so, from whom did you receive it? A. Mrs. Boone sent 
this to me. 

Mr. Denit: We offer it in evidence. 

Mr. Wellford: May I see it, Mr. Denit, please? 

Mr. Denit: Yes (handing document to Mr. Wellford). 

Mr. Wellford: This has been previously identified? 
248 Mr. Denit: Yes. 

Mr. Wellford: The letter and card? 

Mr. Denit: We offer in evidence the papers which have 
been previously marked for identification as Defendant’s 
Exhibits 8 and 9. 

Mr. Wellfo rd: No ^obje ction. 

(Letter"~aiid card received as Defendant’s Exhibits S 
and 9.) 

Mr. Denit: They are, respectively, the letter identified by 
the witness Lavcock, postmarked “New York June 2 8PM 
1940”, directed to “Mrs. D. F. Boone, c/o of Mrs. Alice 
I Ioffe, 73 West 11th Street, X. Y. City.” 

The letter reads as follows, on the stationery of the Yale 
Club, Vanderbilt Avenue and Forty-fourth Street, New 
York: 


“Sunday P M 

“Dear Martha, 

“Sorry to have missed you today. Have just finished 
talking to Theadore. It is very important that I see you 
as soon as possible, especially before you leave for Winston 
Salem. I am no longer with Dan, so you can probably 
understand mv wanting to see vou. 

“Please call me in care of— 

“Mrs. W. B. Root 
104 Williams St. 

Pittsfield Mass 

“Make the call as soon as you arrive in N.Y. so we can 
plan to set a time & place for meeting— 


“Very truly yours” 
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249 No signature, but with the letter a business card 
bearing the name “E. Henderson Laycock”. 

The Court: To whom is that? 

Mr. Denit: Directed to Mrs. Boone—Mrs. D. F. Boone. 

You may want to examine it (handing same to the jury). 

Bv Mr. Denit: 

Q. Now, Mr. McCown, I show you a photostat of a letter 
dated February 16, 1943, and ask you if that is a photostat 
copy of the original letter you caused to be sent to the War 
Department on that date. A. It is. 

Q. With this letter were there any other papers or docu¬ 
ments enclosed ? A. I sent the copy of the— 

Mr. Patterson: Just a minute. He can answer yes or no 
to that question, if your Honor please. 

The Court: I think that is correct. 

Mr. Patterson: Yes, sir. 

The Witness: Yes; there were other documents. 

By Mr. Denit: 

Q. What documents were there enclosed? 

Mr. Patterson: May we approach the bench before the 
witness answers? 

(At a conference at the bench, between the Court and 
counsel, the following occurred:) 

230 Mr. Wellford: According to the statement of the 
Court yesterday, you intended to admit that letter. 

The Court: Proceed, sir. 

Mr. Well ford: W e purposely struck out of the decl aratio n 
all allegations in thaTTefter, except' one, andfThat is not 
-germane to any other part of that Tetfer.I'do not think it_ 
"would be proper to have this'jur^pasTupohTfhe“bther”por¬ 
tions of that letter, and I do not know for what purpose it 
is offered, unless it is— 

The Court: The reason I did not take the case from the 
jury yesterday was because that paragraph was not con- 
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needed u]> with the other parts of the letter. For that reason, 
I thought you had a right to go to the jurv. 

Mr. 'Wellford: Yes. 

The Court: But I also was of the opinion then, and I am 
of the opinion now, that that letter, containing as it did, a 
great manv statements of fact, which would he derogatory 
to this plaintiff and, as far as 1 can see, only one statement 
is questioned; it is fair for the jury to get the complete 
picture in order that they may better determine whether 
or not there was bad faith in this one statement here which 
is alleged to be incorrect, in view of the implication that the 
other statements derogatory to the plaintiff are true. It 
seems that the Court cannot always follow the technicali¬ 
ties, that is, the straight line of the technicalities in 
231 the rules of evidence; and in^t his case, after t he 
Court heard the letter, th e Court is clearly of the 
o piinonTEa t the jury is entitle&lo. t£e_cotTrrirtcTe T)icture of 
— tvfiaTlhe leT tc r s tTifed,~Tb'r r The reason that~th e Court h as 
_ already : givcjk ^and j r.-that_lett er is o^eredT, the Court with 
admit it. 

Mr. Patterson: May I make a further statement, as 
though it had been proffered? 

We object, first, on the ground suggested by Mr. Well- 
ford, that it is not germane to the issue which we arc 
trying. We recognize the fact that the text of a writing 
may be introduced where there is anything in doubt about 
thte meaning, anv ambiguitv of language. The context may 
be read, but we feel that this allegation about the writing 
is a wholly detached matter injected into this transaction. 

We object on the further ground that if it is admissible 
for any purpose, it is only in diminution of damages, and 
the jury should be so instructed. Even though a man may 
have committed murder, if somebody writes a letter and 
says he is a thief, he is entitled to damages, some damages, 
and the fact— 

The Court: I would not think a person would have to be 
a lawyer to know that. 
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Mr. Patterson: Will your Honor instruct the jury that 
in receiving this letter, it is received by way of diminution 
of damages only? 

252 The Court: No; certainly not at this time. When 
the time comes to charge the jury, I will hear what 

counsel has to say and reach a conclusion at that time as to 
what you have in mind. For the purpose of illustration, I 
will say in a case where a defendant claims qualified privi¬ 
lege, and he makes a hundred statements, in effect reflecting 
upon the character of the plaintiff; that ninety-nine of them 
are admitted to be true, and one is__qu e&tioncd. the Court 
thinks that thejury has a right to Jake i nto consideration 
^-wtftTTmMhc letter as a whole indicat es good fai l'll. 

v 4i#tr 1 r'you FI 1 n dT.thiit-is_ righ t ? 

"" 31 r. Denit": ^STes, sir. 

Mr. Patterson: I have just one more ground, and then I 

will not tire vour Honor anv further. 

•> » 

We further object on the ground, as to the letter itself, 
that every statement in there is a statement of a witness 
who is now on the stand and can testify, and the statements 
in that letter cannot be offered in evidence in proof of the 
fact therein recited. It is a self-serving declaration, and 
also the witness is present; so it must be received for a 
limited purpose. 

The Court: The Court will give you an opportunity, of 
course, to contradict any statement there is in the letter, 
as to the truth of it; but impliedly the statements are not 
questioned. The whole case shows that the state- 

253 ments are not questioned. 

Mr. Well ford: I do not think that can be con¬ 
sidered, that the statements are not questioned, because we 
decided to go to trial on the one charge. All of these 
charges of libel would string the trial out, and would go 
into weeks, maybe, to try it. The question of libel, in my 
opinion— 

The Court: For the reason that you did not think there 
was anv libel in the rest of them? 
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Mr. Wellford: No, it was not that at all. 

The Court: That is the way it appears. 

Mr. Wellford: May I say this— 

The Court: The fellow has been indicted down there 
for stealing; this money. 

Mr. Wellford: There lias been an indictment down there, 

but surelv an indictment has never vet been used as evidence 
• •> 

against a man. It is nothing more than an allegation. 

The Court: I mean that the accusations have gone so far 
that they have gone clear by the civil courts and into the 
criminal courts. That is what I mean. If you want to con¬ 
tradict any of these statements, the Court will give you 
leeway to try to do it; but the Court has not the slightest 
doubt about the admissibility of that letter. 

Mr. Patterson: We will not express the same grounds, 
but let these be assigned as our reasons when it is offered, 
just as though made at that time? 

254 The Court: Oh, yes. 

Mr. Denit: While we are here, does your objection 
go to anything sent with the letter? 

Mr. Patterson: The objection goes to all. 

Mr. Wellford: There is another part of it. 

Mr. Denit: No; that is an endorsement by the War De¬ 
partment, forwarded by somebody else. That is not 
McCown’s letter. It is a communication by somebody in 
the Department. 

The Court: I do not know what you are referring to. 

Mr. Wellford: This was in the pretrial court. It was 
stamped on the back that it may be admitted, and you left 
that out. 

Mr. Denit: No; I have not taken anything out. 

The Court: What is the materiality of this, sir? 

Mr. Wellford: That was attached to this letter, and here 
it is as an exhibit in the pretrial. 

The Court: I know, but what is the materiality of this! 

Mr. Wellford: Because it is a part of this letter and what 
came with it. 
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The Court: 1 still would like to know what the materiality 
of it is, on both sides. 

Mr. Denit: It does not have anything to do with this 
case. The fact that the letter was received in the Depart¬ 
ment and read has been admitted; the fact that this letter 
was received in the Department and read has been 

255 admitted, and this simply purports to be an indica¬ 
tion that someone sent it from one desk to another 

desk. 

The Court: Why do you object to it, and why does he 
want it? 

Mr. Denit: It does not make any difference to me. 

Mr. Wellford: It went before the pretrial court. 

Mr. Denit: If you want it in, let it be attached. 

The Court: All right, then. 

(Thereupon the proceedings were resumed in open court, 
as follows:) 

Mr. Denit: What is the state of the record now, Mr. 
Reporter? 

(The record was read.) 

By Mr. Denit: 

Q. What documents were enclosed? A. A copy of the 
briefs on both sides in the Supreme Court. 

Mr. Wellford: Just a minute. If your Honor please, 1 
object to this. They have access to and could bring those. 
If those things contradict that letter to the War Depart¬ 
ment, they can have access to them. 

The Court: I supposed they were all here. I did not 
know. 

Mr. Denit: They are under subpoena; yes, sir. 

Mr. Wellford: I think those are things that should 

256 be offered, not what he says. They are part of that 
communication, the actual documents. Therefore, if 

he wants them, he should offer the whole communication, 
with the documents attached. 
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Mr. Denit: You have them all. 

Mr. Wellford: Yes. 

The Court: I do not see what the controversy is over, 
then, gentlemen. Will you assure the Court that you will 
follow it up with the document mentioned ? 

Mr. Denit: I certainly do, sir. 

The Court: All right. I will accept it, then. 

_Mr. Patterson: Of course, our objection goes to all of 
this line, that I made at the bench a moment ago, on the 
grounds stated. 

The Court: All right, sir. 

Proceed, gentlemen. 

By Mr. Denit: 

Q. You stated there were certain documents enclosed with 
that letter, and you have indicated the record and the 
briefs. A. The record served on us by counsel for Major 
Boone in seeking the writ of certiorari. I sent the original, 
and that was signed by Mr. Stuart H. Robson, who was then 
Major Boone’s counsel. I sent the briefs on both sides in 
the Supreme Court of North Carolina, as well as a copy 
of our brief in the Supreme Court of the United 
States. 

257 Q. Is the paper which I show you a transcript of 
the record, a copy of which was submitted? 

Mr. Wellford: If your Honor please, if he is going to 
bring the original here, I do not know what he has here 
now. 

The Court: Very well: You gentlemen know what this is. 

Mr. Wellford: No; other than I know you spoke to the 
Colonel or General in the corridor a minute ago, whom you 
subpoenaed here with the records. Why not bring him in 
here with the records? I think that is the proper procedure. 

The Court: Of course, if there is any question about its 
being a proper copy, but the Court does not think you ought 
to quibble about things. If the Court thinks it is necessary 
to rule that the copy cannot be used, an exception may be 
taken. It cannot be done any other way. 
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Mr. Denit: This happens to be, if your Honor please, a 
certified copy, certified by the Clerk of the Supreme Court 
of the United States. 

The Court: What the Court would like to know is the 
reason for the objection. 

Mr. Wellford: Our objection is on this ground, that the 
long procedure of a trial is that when you issue a subpoena 
duces tecum for some general in the Army, to come and 
bring certain documents, and that general is in the corridor, 
you put the witness on the stand and try to prove in 
another way those documents, it seems to me un- 
25S usual and not the proper procedure in a court of law. 

The Court: It may be unusual, but it may expedite 
the case, unless there is some substantial reason wliv it 
should not be done. 

Mr. Wellford: I understand the law is that the man who 
has custody of it is the proper witness to testify to it, and 
when he identifies it and puts it in evidence, then Mr. 
McCown can testify all he pleases about it. Now, I do not 
know the reason for doing it this way. 

The Court: Frankly, I do not, either, unless it is for the 
purpose of allowing the witness to complete his testimony. 

Mr. Denit: That is the sole purpose of it. 

The Court: But it may be that you have some substantial 
reason for your objection which the Court does not know 
about. Therefore, it will probably be better to let the wit¬ 
ness come in and identify the documents that were sent 
with the letter, and then put the witness back on the stand. 

Lieutenant Colonel Howard B. Rumsay was called as a 
witness for and in behalf of the defendant and, having been 
previously duly sworn, was examined and testified 
259 as follows: 

Direct examination by Mr. Denit: 

Q. Will you state your name, please, sir? A. Howard B’ 
Rumsay. 
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Q. Are you a colonel in the United States Army? A. 
Lieutenant colonel, Army of the United States. 

Q. Are you here in pursuance to a subpoena duces tecum 
issued out of this court? A. I am, sir. 

Q. Have you, in pursuance to this subpoena, brought 
with you all of the records and correspondence relating to 
Major Daniel F. Boone, particularly the letter dated 
August 17, 1943, from Honorable A. L. Bulwinkle, M. C., 
Gastonia, North Carolina, together with a copy of the 
reply thereto; a letter dated April 25, 1943, from Clarence 
0. Ridings, Solicitor, Forrest City, North Carolina, and a 
copy of the reply thereto? A. The last two mentioned 
papers I have. 

Q. Don’t you have the rest of them, Colonel? A. No, sir, 
I do not. 

(,>. Were those papers in the custody of the Adjustant 
General from time to time? A. The Adjutant General's 
office. 

Q. Yes. A. I might say there are two Adjutant 
260 Generals. The Adjutant General of the Army has 
Major Boone’s records. I have not. 

Q. Which papers have you produced ? A. 1 have a copy 
of the letter written by Congressman Bulwinkle and a 
reply from Major General John T. Lewis to that letter. I 
have a letter written by Clarence 0. Ridings, with the reply 
thereto by Major General John T. Lewis. 

Q. You do not have any enclosures with the letter of 
Congressman Bulwinkle? A. No, sir. That letter was not 
written to General Lewis. It was written to the admin¬ 
istrative officer of the War Department, which was sent to 
General Lewis for reply only. 

Q. Is there not any way in the operation of the War De¬ 
partment whereby, w’hen a subpoena is issued from a court, 
the officers of the Department cooperate to produce the 
information called for? A. I cannot answer that question, 
sir. I simply answered the subpoena as it is written. 
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Q. Well, we called for all correspondence and all records, 
and you have only produced two of them. A. I cannot an¬ 
swer that question, sir. I have the only records that we 
have. We do not maintain the records of Major 
Boone. 

261 Q. I understand you have copies of the letters. A. 
I have made copies for you, sir, and I have the 

original of Mr. Ridings’ letter and the copy of General 
Lewis’ reply thereto; and I have a copy of the letter of 
Congressman Bulwinkle, written to Colonel Marion Rustin, 
the administrative officer of the War Department, and Gen¬ 
eral Lewis’ reply thereto, a copy of that. 

The Court: Maybe the witness did not understand the 
situation. Are these supposed to be copies of documents 
Hint went with the letter? 

Mr. Denit: Yes, sir. 

The Court: Of which this is an extract? 

Mr. Patterson: They are certainly not so specified. 

Mr. Denit: May I answer your question, your Honor? 
Mr. Patterson: Yes; I understood it was directed to me. 
The Court: I wish you would. 

Mr. Denit: Some of these relate to other matters charged 
in the complaint, and which were eliminated before this 
case began. 

The Court: But did these documents go with the letter? 
Mr. Denit: No; these are not the records and documents 
which we called for—all letters and documents relating to 
Major Boone. 

Mr. Patterson: May I ask counsel a question for enlight¬ 
enment? 

262 Mr. Denit: Yes, sir. 

Mr. Patterson: Were not the letters referred to 
by the Colonel written subsequently to February 16, 1943? 
Mr. Denit: Unquestionably. 

Mr. Patterson: They could not have been referred to in 
that, then, your Honor. 
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The Court: As far as the Court understands the situ¬ 
ation, and what the Court intended to admit into evidence 
upon your offering it, was the letter of— 

Mr. Wellford: February 16. 

The Court: February 16. 

Mr. Wellford: 1943. 

The Court: 1943, and the accompanying documents. 

Mr. Denit: That is right. That is what is asked for by 
this subpoena. 

(After discussion.) 

The Court: Gentlemen, the Court really does not know 
how the Army does its business, but in view of the fact 
that the subpoena evidently was issued, the Court will give 
counsel for the defendant an opportunity to get the docu¬ 
ments that he intended to get. 

Mr. Denit: We have the documents, certified copies of 
the documents, referred to in the letter, in our hands, and 
it is perfectly obvious that if plaintiff's counsel were to 
examine this document, they would be able to tell 
263 whether it meets the identifying language contained 
in the letter. 

Mr. Wellford: That is a certified copy of the brief that 
the Clerk of the Supreme Court certified was filed in that 
Court, and is a self-serving declaration of the defendant 
that he filed it. 

The Court: Gentlemen, the question is this: Counsel for 
defendant states that there is in this courtroom, at this 
time, a copy of the letter—what date? 

Mr. Denit: February 16, 1943. 

The Court: February 16, 1943, and all documents that 
accompanied it. Now, if counsel for the plaintiff think or 
know that that is true, the Court thinks they ought to 
cooperate and avoid the necessity of having this subpoena. 
If counsel for the plaintiff decline to do that, the Court will 
have the subpoena issued, and will take a recess until the 
documents can be secured. That is the situation. 
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Mr. Patterson: Will you let us confer a moment, please? 

The Court: All right. 

Mr. Wellford: Of course, we will admit that this is a cer¬ 
tified copy of the brief, but we do not want to go about this 
thing piecemeal and have him say, “I have this portion, 
but I do not have that brief.” 

The Court: Mr. Denit says lie has everything that went 
with the letter. 

Mr. Denit: I have everything, except the two 
264 briefs. I have the record in the Supreme Court of 

the United States. 

Mr. Wellford: The briefs were before the War Depart¬ 
ment, with the letter. 

The Court: You want the briefs? 

Mr. Denit: I think the whole correspondence should come 
in. 

The Court: All right. I will issue the subpoena that Mr. 
Denit requires, and the Court will take a recess until the 
witness gets it. The Colonel would like to be excused now. 

Mr. Patterson: If the Court please, we would like these 
documents kept here. 

Mr. Wellford: He has copies. 

The Witness: I am not familiar with what you are all 
looking for, but if they are what T think you are looking for, 
those papers are not at the War Department. Congress¬ 
man Bulwinkle wrote a letter to the administrative officer 
for the War Department, in which he enclosed a letter from 
McCown & Arledge and a copy of the transcript of record 
in the Supreme Court of the United States in the civil case. 
If you want what was enclosed in the letter, those en¬ 
closures were returned to Mr. Bulwinkle and are not of 
record in the War Department, if that is what you are 
looking for. 

Mr. Denit: That is another matter. 

Mr. Wellford: Do I understand, Colonel, you have copies 
of all the correspondence that you have there? 

The Witness: Yes, sir: I do have. 


265 
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Mr. Wellford: Could we ask the Court that the 
copies of the correspondence that he has there be left with 
the Court, for the purpose, if we so desire, of using them 
at a future time and let the Colonel go? 

The Court: Do you have those? 

The Witness: I had these made purposely for that pur¬ 
pose. 

Mr. Wellford: We understand, of course, that there is 
no objection that these can be used by either side in substi¬ 
tution for the originals. 

Mr. Denit: Yes, sir. 

Mr. Wellford: Very well. Thank you. 

The Court: You are excused. 

James Edward Shipman was called as a witness for and 
in behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

26G Direct examination by Mr. Denit: 

Q. Mr. Shipman, what is your full name? A. 
James Edward Shipman. 

Q. Where do you live? A. In Hendersonville, North 
Carolina. 

Q. How old are you Mr. Shipman? 

The Court: Over 21. 

A. I am 72 years old today. 

The Court: You must live in a healthy country. 

The Witness: Judge, it is a very healthful country, I 
think—a fine climate. 

By Mr. Denit: 

Q. In what business or profession are you engaged? A. 
I am an attorney. 

Q. How long have you been practicing as an attorney? 
A. Approximately 45 years. It will be, next February. 

Q. And where do you practice law? A. Well, I practiced 
law for 10 years in Polk County, soon after I was admitted 
to the bar, an adjoining county to my own county, and then 
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1 went back to Hendersonville, and I have practiced there 
since that time. 

Q. Have you been continuously engaged in practice over 
that period of time? A. Yes, sir. 

267 Q. Mr. Sliipman, you know Mr. McCown? A. Yes; 

I have known Mr. McCown some 15 or more years, 

I take it. 

Q. Were you associated with him in the conduct of the 
so-called Boone-Lightner litigation? A. Yes; I was, ex¬ 
cept in one case. I tried a case in which he was not associ¬ 
ated with me, but we have been associated in the other 
cases. 

Q. And has there been more than one such case? A. 
Yes; there have been about three or four. 

Q. Since 1930, I take it? A. Yes; the litigation began— 

I brought the first suit in 1939. 

Q. Now, Mr. Shipman, were you present at Columbus 
in the taking of certain testimony before a referee, involv¬ 
ing one of these cases? A. I was. That was a case involv¬ 
ing the settlement of the— 

Mr. Wellford: I object to any addition to that. Any an¬ 
swer other than yes, he was there, is a voluntary statement. 

I do not think that is proper. 

The Court: Yes. 

The Witness: That is all right. 

Bv Mr. Denit: 

Q. Did anything unusual happen during the con- 

268 duct of the taking of the testimony? A- Well, there 
was an altercation there between Major Boone anct''' 

M fTMcCownT —■—....- 

Q7 DitTyoif see it? A. Yes; I saw part of it. I do not 
know whether I saw it all or not. 

Q. Tell us what transpired? A. Well, we had about con¬ 
cluded the evidence, and we had heard that there had been 
some removal of some of the furnishings from the Lightner 
home, and we did not have our witnesses there to prove 
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that, and we made a motion for a continuance in order that 
we might be able to prove it, if it were found to be true 
what we had heard, and Mr. McCown was arguing the 
motion for the continuance, and when he made the state¬ 
ment with reference to the evidence we had, or what we ex¬ 
pected to prove concerning the removal of this personal 
property from the home by Major Boone— 

269 A. Well, while Mr. McCown was arguing the mo¬ 
tion along the lines I have just indicated, Major 

Boone rose up from his seat. Now, we were seated—Mr. 
McCown and I were on the left of the entrance as you come 
into the court room, and Major Boone and his counsel were 
over on the right, and, as I recall, Major Boone was sitting 
over on right of about three attorneys over there, and he 
rose up and he came in behind the bar railing, came across 
the aisle, and reached over and took hold of Mr. McCown; 
and then Mr. McCown rose up, and, as I recall, he got up and 
raised his arm or hand, as though he was placing himself 
in a position to defend himself, and about that time, why, 
Mr. A Hedge, an attorney there, came in between 

270 them, and other people crowded in. That is all there 
was to it—all I saw to it. 

Bv Mr. Denit: 

* 

n. Q. Were there any blows struck? A. I never saw any. 

Q. Did you see Mr:'MfcCd^’ifT3fce hold of and tear off the 
collar of Mr. Boone? A. No; I did not see anything like 
that. 

Q. Tear his necktie? A. No. 

Q. Pull any buttons off his shirt? A. If that took place, 
I never saw it. 

Q. How long did the entire episode last? A. Oh, it didn’t 
last over, l should say, from the time Mr. Boone started 
around there until it was over, it was not over ten seconds— 
just a short time. 
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Q. It was a flare up in a court case; is that it? A. That 
is what it was; yes. 

Q. And now, in the month of May, 1940, were you present 

at an interview with a man bv the name of Laycock? A. I 

•» * 

was. 

Q. Was Mr. McCown also there? A. He was. 

Q. Tell us how you came to be present at that interview. 
A. Well, Mr. McCown and I had been talking 1 before 
1271 that time of going to Greensboro concerning the 
inheritance tax and State tax of the Lightner estate, 
to see whether or not it had been settled. So he called me 
on the morning before the evening of the interview, and 
asked me to come to Greensboro that evening. He said he 
had received word that Mr. Laycock and Major Boone sepa¬ 
rated from each other; in other words, that they had fallen 
out, and it was understood Laycock was in a position to 
give us some valuable information, and lie asked me to 
come down there. 

So I went down that evening. I reached Greensboro, I 
take it, around—oh, somewhere around 8:00 or 9:00 o’clock; 
I don’t know just what time it was when my friend was 
due there. Now, I don’t recall, but, anyway, when I reached 
there, Mr. McCown met me, and we went up in the King 
Cotton Hotel, into a room there. We spent the night there— 
either my room or his; I don’t remember which now. 

Q. Where did Mr. McCown meet you? A. He met me— 
1 don’t know whether he met me out front or whether he 
met me up town. I don’t recall now. I would not say, but— 

Q. When you went into the room or rooms, was anybody 
with Mr. McCown? A. I believe Mrs. McCown was there, 
and then went out. 

Q. When did the interview with Laycock begin? A. Well, 
the interview began very soon after I got there— 
272 not so very long. 

Q. Were you with Mr. McCown at the time Lay¬ 
cock came into the room? A. Yes: I was with him, and 
Lavcock, mvself and Mr. McCown were the onlv three in 
the room. 
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Q. Were you with Mr. McCown when the interview ended? 
A. Yes, sir; I was there all the time. 

Q. Did Mr. McCown leave the room with Laycock.’ A. 
He did not. 

Q. Did you and Mr. McCown have any conversation with 
Laycock other than in the hotel room ? A. That is all that 
1 had, and all that we had, so far as I know. Of course, 
Mr. McCown and I did not occupy the same room that 
night, and I never saw any other conversation, and no other 
conversation took place with him that I ever saw or heard 
of. 

Q. After the interview with Laycock ended, did Mr. Mc¬ 
Cown go out ? A. Well, he either went out, or Laycock, or 
one of them went out; I think Laycock, possibly, went out. 
I don't just recall how that was. When we broke up there, 
I think we were in McCown’s room. 

Q. When the interview ended, did you and Mr. McCown 
continue to discuss any matters and remain in the room? 

A. Yes; we talked the matter over, which had about 
278 ended. 

Q. Now, Mr. Shipman, will you give the court and 
jury your recollection of what transpired there from the 
beginning to the end of that interview between you and Lay¬ 
cock and Mr. McCown, in that room? A. Well, Mr. Lay¬ 
cock said to us that he—well, as he expressed it, he said 
“Boone and I have fallen out,” and he says “He has not 
paid me; I am leaving his employment, and I am in a posi¬ 
tion to give you some valuable information concerning the 
management of the Lightner estates and also of the trust 
fund,” which was known as the Penny trust fund, “and 
also with respect to the treatment of the Boone children by 
Major Boone.” 

Then, T said to him, I said “Now, Mr. Laycock, I am 
appearing for Dr. Jervey and Mrs. Boone in a case in 
which vou made an affidavit for him, and vou are his wit- 
ness. I am not going to talk to you at all about that case. 
You are his witness in that case, regardless of what your 
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relationships may be now, and I am not going to talk to 
you about these other matters. I am not going to use you 
as a witness in these matters. ” 

“Well,” he said “I don’t want to be a witness; I have 
not come here to be a witness; 1 came here to see if I could 
be of some service to you in giving you this information.” 

I said to him “Now, if you can give us any information 
whereby you can put us in possession of witnesses that can 
furnish material evidence along the lines of the man- 

274 agement of the Lightner estates or the trust fund— 
if you can do that, why, I will talk with you on that 

line.” 

He said that if he did it, he would have to have some ex¬ 
pense money in order to do what he had to do, and that he 
would not give us anything unless we gave him some ex¬ 
pense money in order that he might carry out his plans, 
because he said he would incur considerable expense in 
connection with it. 

So we talked a little more just along that line there, and 
he was asked either by Mr. McCown or by myself how much 
expense money he would want, and he said he would want 
$100. We had been endeavoring to get a settlement of the 
Frances Lightner estate; our clients had been pressing us, 
and in view of the fact that we felt that he might give us 
some valuable information whereby we might obtain some 
material witnesses with regard to the management of these 
estates and the treatment of these children, Mr. McOown 
paid him the $100. 

Q. In your presence? A. In my presence; yes. 

Q. That -was in the room in the hotel? A. That was in 
the room in the hotel—right there in the room. 

Q. During that interview 7 , did either you or Mr. McCown 
say anything to Laycock about leaving the State? A. We 
did not. 

Q. Did either you or Mr. McCown pay him any 

275 money for the purpose of getting him to leave the 
State? A. Not a cent. We gave him the money for 
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the purpose for which he said he would have to have it; 
and he then gave us—after we gave him the money, he 
went ahead and gave us—we went on to speak about the 
administration of the Lightner estate, and he said he was 
convinced that the estate was being dissipated; “Dan 
Boone” is the way he called him; he just spoke of him as 
“Dan” was making a great many trips out to Detroit on 
private matters of his own and charging the estate with the 
expense; and he also said that the Penny trust fund estate 
had been dissipated, with the exception of about $3,000, 
and that he had loaned a party in Asheville, that Mr. Boone 
had loaned a party in Asheville—he said Major Boone had 
been playing the slock market, and that the funds of the 
Penny trust fund had been squandered in that way or dis¬ 
sipated; and he also said he could give us the name of the 
party who impersonated an F.B.l. agent in Tryon in con¬ 
nection with these same matters. So he gave us the name 
of a man who he said impersonated an F.B.l. agent in the 
town of Tryon, and he also gave us the names of some 
parties who he said would testify about the mistreatment 
of these children by Major Boone. 

I don’t recall now—T know Mr. McCown made some notes 

while the thing was going on. I did not keep any notes, but 

he said, though, that he would let us hear from him further 

within a few days in regard to witnesses, and so 

276 forth; and that was the wav we left it. 

*> 

Q. Did he ever let you hear from him? A. I 
never heard a word from him. 

Q. When did you next see him? A. I never saw him 
any more until I saw him here at the hearing before Judge 
Bailey in 1942. He did not testify in that case, but I think 
I saw him at that time. 

Q. Did either you or Mr. McCown make any arrange¬ 
ments of any kind or have any understanding with Laycock 
about paying his $350? A. We did not. There was no $350 
ever mentioned. 

Q. Or $500? A. No $500 ever mentioned. 
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Q. Now in the month of March, 1942, did you come to 
Washington with Mr. McCown to assist in the trial of an¬ 
other Boone case ? A. Yes. That was the case I mentioned, 
the one that was tried before Judge Bailey in March, 1942. 

Q. With Mr. McCown, did you visit the business estab¬ 
lishment of B. Michaelson? A. We did—I did. 

Q. When you and Mr. McCown visited Mr. Michaelson’s 
place of business, did you introduce yourselves? A. We 
did. As I recall, Mr. McCown introduced himself, and then 
introduced me to Mr. Michaelson. 

277 Q. Did you have any conversation with Mr. 
Michaelson about a ring? A. We did. Mr. McCown 

told Mr. Michaelson that he and I were the attorneys for 
Mrs. Boone, Mrs. Daniel Boone, and that we wanted to ask 
him about that ring. 

Q. Now, I show you a ring, with a card attached to it, 
and which has been marked Defendant’s Exhibit No. 5, 
and ask you if that is the ring that you talked to Mr. Michael¬ 
son about (exhibiting ring to the witness). A. Well, that 
looks just like the ring we talked about. That is all I can 
say. I am no jewelry man. I cannot say positively whether 
it is or not, but that appears to be the very same ring, and 
I know Mr. McCown attached that card to it at the time. 

Q. All right, sir. What did Mr. Michaelson say to you 
and Mr. McCown about that ring? A. Well, he said he 
sold that ring to Major Boone, and then we asked him about 
the quality of the ring, and he said the stone was a zircon, 
worth about $25 or $30, and that the mounting was more 
valuable than the stone. As I recall it, he said the mount¬ 
ing was worth from $100 to $125. He said he never sold 
the ring to Major Boone for $1,000 as a diamond ring. He 
said it was not a diamond. ■ 

Mr. Wellford: Did I understand you to say $1,000. 

The Witness: Yes; I think it was $1,000. He said 

278 he never sold it to him as a diamond ring at all. 

Mr. Wellford: T just wanted to understand your 


answer. 






The Witness: He never sold him it as a diamond ring 
for $1,000. As I recall, he said the stone was worth $25 or 
$30 and the mounting was worth $100 to $125. 

Mr. Wellford: I .just wanted to be sure that I understood 
you correctly. 

By Mr. Denit: 

Q. How did Mr. Michaelson say, if lie said it at all, that 
lie could identify that ring? A. Well, he said he could 
identify it by his mark. 

Q. Did he look at it? A. He looked at it; yes. 

Q. Did he examine it? A. Yes; he had it in his hands 
and examined it—looked at it. 

The Court: Did he or did he not say specifically that that 
stone, that zircon, was the same stone that he originally 
put in the mounting? 

The Witness: He said it was. 

Mr. Denit: You may cross examine. 

The Witness: He said it was the same stone. 

Cross Examination. 

By Mr. Wellford: 

Q. Mr. Shipman, it was in 1942 when you were in 
279 Mr. Michaelson’s establishment? A. That is right, 
in March, 1942. 

Q. And you knew at that time that he sworn to an affi¬ 
davit which had been filed in the cause which you were then 
in in North Carolina, did you not, in regard to this ring? A. 
I knew that there was an affidavit introduced in that hear¬ 
ing down there; yes, by him. 

Q. I hand you this affidavit and ask you if that refreshes 
your recollection as to the affidavit that was filed in that 
cause. 

Mr. Wellford: That is in evidence, Mr. Denit. 

A. I believe that is substantially the affidavit that he 
entered. 
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By Mr. Wellford: 

Q. When you were talking to Mr. Michaelson in regard 
to that ring and he made the statement that you say he 
made, did you call to his attention that he had sworn to 
this and filed it in the court in North Carolina? A. No; 
I did not. In fact, it did not occur to me at that tinte that 
he made the affidavit. 

Q. Were you not in this case, sir? A. I was; yes, sir. 

Q. And it did not occur to you at all? A. It did not. 
There were so many affidavits in the case — 

280 Q. Just a minute. Did you know anything about a 
letter that your associate, Mr. McCown, the defend¬ 
ant in this case, had sent to the War Department, which 
referred to this particular ring? A. I don’t think that I 
saw the letter before it was sent to the War Department. 

Mr. Denit: I object to that. In the first place, this inter¬ 
view took place in March, 1942, and the letter is dated and 
was sent on February 16, 1943; so it is obviously unfair to 
the witness to ask him that question. 

Mr. Wellford: Well, he knows whether he did or not. 

By Mr. Wellford: 

Q. How did it conic about, Mr. Shipman, that you went 
to see Mr. Michaelson? A. Well, we had gotten through 
with the morning session of the court, the only session they 
had, and had our lunch, and Mr. McCown suggested that we 
go down to have a talk with Mr. Michaelson. 

Q. About what ? A. About the ring. 

Q. What did lie say he wanted to talk to him about? A. 
He said he wanted to find out about this ring, what type of 
ring it was, and all about it. 

Q. Did he tell you, Mr. McCown, that this affidavit 

281 had been filed? A. No, sir; he did not mention the 
affidavit to me that day; no. 

Q. And you and he were in that case that day? A. Yes, 
sir; we were both in it. 
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Q. And there was quite a discussion in that case about 
this ring? A. There was not a great deal said about the 
ring down there in the hearing. 

Q. You just had some talk of it at lunch time and you 
were going up to Mr. Michaelson and talk to him about the 
ring ? * A. That is right. We went down there to find out 
about it, and Mr. Michaelson greeted us very cordially and 
was very free to talk to us. 

Q. And you knew, of course, about the letters that Mr. 
McCown wrote to Mr. Michaelson in regard to this ring, 
subsequent to your visit ? A. He told me about them. He 
may have sent me copies. 1 couldn’t say. I don’t remember. 

Q. You did not have any more interest in it at all after 
that? A. Mr. McCown carried on the correspondence in 
regard to it. I had an interest in finding out what the 
truth was about it. I did not correspond with Mr. Michael¬ 
son myself. 

Q. Mr. Shipman, what time did you reach the room 
282 in Greensboro? A. Well, as I say, I don’t know just 
what time I got there that evening. 

Q. Can you give us an estimate; was it 8:00 or 9:00 
o’clock? A. Well, I said a while ago I thought it was 
somewhere around S:00 or 9:00 o’clock. 

Q. Somewhere around 8:00 or 9:00 o’clock? A. I think 
so, but I am not sure just -what time. 

Q. When did the conference break up? A. Well, I should 
sav the conference lasted from about one-half to three- 
quarters of an hour. 

Q. From one-half to three-quarters of an hour? A. That 
is my recollection now. 

Q. And you knew before you went to Greensboro that 
you were going to see Mr. Laycock, did you not? A. I did; 
yes, sir. 

Q. Mr. McCown told you that? A. He telephoned me 
that morning. 

Q. That Laycock had called him? A. No; he did not. 
No; Laycock did not call him. 
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Q. Who called him? A. I think he said—I am not so 
sure whether it was—I think it was Mr. Boone’s sister. I 
am not sure—Captain Boone’s sister. 

Q. Did you and he go down on the train together ? 

283 A. No; he was ahead of me. He was in advance of 
me. He was there when I got there. 

Q. You say you do not know whether you were in your 
apartment or in Major Boone’s apartment? A. Well, upon 
recollection, I think it was in Major Boone’s—I mean it 
was in Mr. McCown’s room. 

Q. Was he there by himself, or was someone else with 
him? A. Mrs. McCown, I think, was there, and went out 
of the room after Mr. McCown and I and Mr. Laycock went 
in. 

Q. Who was the president of the Bar Association of 
North Carolina at that time? A. I don’t remember that. 

Q. You don’t remember? A. Who was president of the 
Bar Association? 

Q. Of North Carolina? A. No, sir; I don’t remember 
now who it was at that time. I don’t keep up with those 
things very accurately. 

Q. Was anyone there when you got there with Mr. Mc¬ 
Cown? A. No. Mr. McCown told me—he told me had an 
attorney there with him, stayed with him, and he would not 
talk to Laycock until I got there. 

Q. He said he had an attorney there with him? Whom 
did he say was with him? A. He said he had—I don’t 
remember the name of the attorney now; I can’t recall his 
name. 

284 Q. He said he had an attorney with him because 
he would not talk with Mr. Laycock unless someone 

was present? A. That is right. 

Q. Why did he say he would not talk to him unless some¬ 
one else was present? A. Well, he just said he didn’t want 
to do it. T don’t know whv. 

Q. He did not give you any other reason? A. He just 
said he didn’t want to talk to Laycock alone. 
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Q. Did you agree with him that he should not ? A. I think 
he exercised very good judgment in not doing it, and subse¬ 
quent events have shown it, too. 

Q. When this $100 was paid, was it paid by check? A. 
No; it was paid in cash. 

Q. $100. A. I don’t know what denomination. 

Q. Were you not present? A. I was present, but I didn’t 
count the money. I just saw him pass it over to him. There, 
was more than one bill, as I recall it. 

Q. Well, you do not know whether it was $100? A. No; I 
don’t know that. I just know they mentioned $100, and Mr. 
McCown counted out some money and handed it to him. 

Q. Took it out of his pocket and gave Mr. Laycock 

285 that money? A. That is right. 

Q. And took no receipt for it? A. No; I don’t think 
so. 

Q. Whose money was it? A. I don’t know, except what 
Mr. McCown told me. 

Q. What did he tell you? A. He said he furnished it for 
our clients; the clients furnished it. 

Q. What clients? A. The Lightner estate heirs. 

Q. That does not mean anything. Did he tell you which 
client paid it? A. No; he did not tell me that, and I did not 
ask him. 

Q. Was it not a fact, Mr. Shipman, that the case in which 
Mr. Laycock was to be a witness was about to be tried? A. 
No, sir; it was not about to be tried then. The case had been 
heard before the Superior Court Judge about the first of 
January, 1940, and the lower court enjoined—that was a 
suit brought to enjoin. 

Q. Can you answer the question yes or no? 

Mr. Denit: I think he has. 

Mr. Wellford: He can answer that yes or no. If he wants 
to explain it afterwards, all right. 

A. No; the suit was not then pending for trial in 

286 the nisi prius court. 
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Q. When was it to be tried after that? A. It was 
then on appeal in the Supreme Court of North Carolina. 
Now, if I may go on and explain, it was a suit brought to 
enjoin Major Boone from bringing an alienation suit against 
Dr. A. J. Jervey, brought by Mrs. Boone and Dr. Jervey, to 
prevent Major Boone from bringing the alienation suit 
against Dr. Jervey. 

Q. And you brought that suit ? A. I brought that suit. 

Q. Dr. Jervey is the man with whom Mrs. Boone was 
caught by this Layloek in a picture; is not that true? 

Mr. Denit: We object to that. It has not the slightest 
thing to do with this case. 

Mr. Wellford: I think this witness can show his interest. 

The Court: I do not know whom he represented in the 
case. 

The Witness: I represented Dr. Jervey and Mrs. Boone. 

The Court: You were trying to get an injunction? 

The Witness: I asked for an injunction. 

The Court: The court overrules the objection. 

Proceed. 

The Witness: Now, the question you asked was— 

By Mr. Wellford: 

(,). You were counsel vrho brought that suit? A. I brought 
that suit. 

287 Q. On behalf of Mrs. Boone and Dr. Jervey of 
Tryon, in which the plaintiff in this case was there 
suing for alienation of affection? A. That is right. Now, 
as I was going on to say— 

Q. Just a minute. 

The Court: Let the witness finish his answer. 

A. (Continuing): The case had been heard before the 
Superior Court Judge in January of that year. It was then 
on appeal in the Supreme Court, and I do not believe the 
opinion at that time was handed down, but it was handed 
down very shortly afterwards, and the case was not pend¬ 
ing for trial in the nisi prius court at that time. 
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By Mr. Wellford: 

Q. When that opinion was handed down, it came back to 
the lower court for trial; did it not ? A. It came back; yes. 
It came back with affirmance to the Superior Court. In other 
words, the only effect of that opinion was to enjoin the plain¬ 
tiff from bringing his suit until that case was heard. The 
question involved in that case was whether or not Major 
Boone had contracted with Mrs. Boone not to bring an alien¬ 
ation suit against Dr. Jervey when they made their deed of 
separation, and so the case was heard on that question as to 
whether or not we had a right to enjoin him until 
the case was tried before the jury, and it has never been 
tried yet. 

288 Q. Did you have anything to do with the drawing 
up of that separation agreement that you speak of.' 
A. I did not. That was before I was ever employed at all. 

Q. You used it as part of your pleadings in the case of 
Boone and Jervey against Boone; did you not? A. I used 
it as part of the pleadings; yes, but this agreement with re¬ 
spect to not bringing this suit was not in the written agree¬ 
ment. It was a verbal agreement, which I alleged was en¬ 
tered into at the same time, but was not incorporated in the 
written agreement. 

Q. Well, you asked for an injunction on a verbal agree¬ 
ment that was different from that which was the signed 
agreement between husband and wife? 

The Court: Gentlemen, of course— 

The Witness: It was not different. 

The Court: Just a minute, please. Excuse me. 

The Witness: Yes, sir. Excuse me. 

The Court: If this is material to any issue, including the 
issue of malice, the court thinks it should be admitted, but 
the court has to guard against the matter going too far 
afield. I fear the jury may lose sight of the issue. I do not 
want to interfere if you think you are leading up to some¬ 
thing that vou think is material. 
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Mr. Wellford: I merely want to attack, and I have 

289 the right to attack the credibility of this witness, and 
to also show his interest, and I am showing his in¬ 
terest. 

The Court: You are showing his feeling in this matter? 

Mr. Wellford: That he and this defendant are counsel for 
the wife of this plaintiff. 

The Court: I understand that. 

Mr. Wellford: In these suits that have been field. 

By Mr. Wellford: 

Q. Now, you spoke of the assault, that part of it that 
you saw—that Major Boone here assaulted Mr. McCown; 
is that correct ? A. That is right. 

Q. Did he assault him by putting his hand on his shoulder, 
or how did he assault him? A. You mean Major Boone? 

Q. Yes. A. Major Boone came around, as I recall, and 
just placed his hand or stuck his hand over on Mr. McCown, 
on his back. 

Q. On his back, like this (illustrating) ? A. That is right. 
The rail was between them. We were seated right next to 
the bar railing. He came up behind him and did that, as I 
recall it. 

Q. And Mr. Arledge, who was a partner of Mr. McCown, 
grabbed Major Boone and held him; is that a fact? A. 
Well, he and some others just came in between them, 

290 yes, and separated them. 

Q. Separated them? Then, they were together? A. 
I mean thev were verv close to each other at the time; ves. 
The thing stopped right there. 

Q. I understood you to say that when this alleged assault 
occurred, Mr. McCown was arguing a motion for a continu¬ 
ance. A. He was. He was arguing a motion for a continu¬ 
ance, and sat down just before Major Boone started around 
there. His argument was what seemed to provoke Major 
Boone to do what he did. 

Q. Is Mr. Arledge related to you in any way—the partner 
of Mr. McCown? A. Mr. Arledge? 
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Q. Mr. Arledge. A. Yes; lie is my wife’s nephew. 

Q. And now, coming back to this $100 that was paid by 
Mr. McCown to Mr. Laycock, you never heard anything 
about it any more; did you? A. I never heard any more 
from it. 

Q. And you gave Mr. Laycock $100 to do a certain thing. 
What was that thing? 

Mr. Denit: We object to that. He has not said he gave 
Laycock anything. 

Mr. Wellford: Well, Mr. McCown gave it to him in 
291 his presence. 

Mr. Denit: That is a different thing. 

By Mr. Wellford: 

Q. Now, what was Laycock to do? A. Mr. Laycock said 
he would have to go to some expense in contacting witnesses 
and furnish us the names of witnesses in this investigation 
of these various matters. 

Q. Witnesses to do what ? A. Witnesses about how the 
estate was being managed, witnesses about the dissipation 
of the Penny trust fund, and witnesses in regard to the way 
the children were being treated. 

Q. He did not tell you any more— A. Then he also gave 
us the name of the F.B.I.—I mean of the party who imper¬ 
sonated the F.B.I. agent. 

The Court: Just a minute. During that conversation, did 
he give you more than one name? 

The Witness: Yes; he gave us several names. 

The Court: Proceed. 

By Mr. Wellford: 

Q. Did you contact the people, the names of whom were 
given to you by Mr. Laycock? A. I did not myself. I can¬ 
not answer for Mr. McCown. I don’t know. I only know 
what he told me. 

Q. But you do know that nothing was ever done by you 
and Mr. McCown in regard to Mr. Laycock not fur- 
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292 nisliing any information? A. No; we did not do any¬ 
thing about it. 

Q. You— A. I felt like, pretty soon afterwards, we had 
just been picked up in the matter. 

Q. What was that? A. I decided pretty soon after that 
we had just been picked up in the matter, and Mr. Laycock 
had come down there and gotten $100 and was not going to 
do anything. 

Q. Well, he came there for a purpose—to obtain money 
from you to do a certain thing, and got this from Mr. Mc- 
Cown; did he not? A. That is what he said; yes. 

Q. Was any action taken against him? A. No; no action 
was taken against him at all. 

Q. Mr. Laycock was the main witness against your client 
in the case of Jervev and Boone vs. Boone; was he not? A. 
No, sir. 

Q. He was not? A. The matter that Mr. Laycock testi¬ 
fied to was not challenged; the incident was not challenged, 
and, furthermore, it was not a law suit; it was not relevant 
upon that hearing. 

Q. Are we not talking about two different hearings? A. 
No, sir. 

Q. I am talking about the Jervev case. 

293 Mr. Denit: Let him finish, please. 

A. I am talking about the Jervev case also. The 
only question involved in that case was not whether there 
had been any improper conduct .between Dr. Jervev and 
Mrs. Boone. The question involved was whether or not Mr. 
Boone entered into an agreement with her when they made 
their separation agreement not to prosecute a suit against 
him for alienation of affections. That was the question in¬ 
volved, and his testimony was not challenged, and, further¬ 
more, it was not competent. 

By Mr. Wellford: 

Q. You are speaking of the interlocutory matter now, 
Mr. Shipman, in which you asked for an injunction. I am 
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talking about the original suit that you filed. A. I am talk¬ 
ing about the original suit, too. 

Q. For alienation of affections? A. I did not bring suit 
for alienation of affections, but enjoin bringing the suit for 
that. 

Q. Was not that the suit that Mr. Boone filed for aliena¬ 
tion of affections and was not Mr. Laycock the main wit¬ 
ness? A. He has not filed one for that, because he has been 
enjoined. The question in that case was whether or not this 
agreement was made, and whether the court, in deciding 
that case, should follow the New York case, where the New 
York case specifically held that as to whether the wife had 
been guilty of indiscretions or improper conduct was not 
material, and evidence pertaining to it was not corn- 
294 petent. The only question was whether or not the 
agreement was entered into. That was the question 
in this case, and our court followed the Supreme Court of 
New York on it. 

Q. Did you ever see Mr. Michaelson again after the time 
you went there with Mr. McCown? A. I never saw him 
until 1 saw him out here where they keep the witnesses, the 
other day. I knew him when I saw him. 

Q. Mr. Shipman, I hand you Plaintiff’s Exhibit No. 1, 
Plaintiff’s Exhibit No. 2 and Plaintiff’s Exihibit No. 4, and 
ask vou to look at those exhibits and let me know whether 
you have ever seen them before, and if so, when, (handing 
exhibits to the witness). A. Yes; I have seen them. I do 
not know whether Mr. McCown sent me copies of them or 
not,, but if he did not, he showed them to me. 

Q. You concurred in them; did you not? A. Yes; I con¬ 
curred in them. 

Q. And you knew that if Mr. Michaelson testified dif¬ 
ferent from what he had said in his affidavit, he would be 
guilty of perjury; did you not? A. Well, I didn’t know. 
If this ring was the ring that he was speaking of, I knew 
that he was guilty of perjury, according to what he told us. 

Q. The question was, if he testified according to the 
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295 way he had been asked in these letters, which was 
contrary to his affidavit, he would have been guilty 

of perjury; would he not? A. Yes; if he had told anybody 
that he sold him this ring for a diamond ring, he would 
have. 

• • • # # , * • * • 

296 M. Ryan McCown resumed the stand and testified 
further as follows: 

Direct Examination (continued). 

By Mr. Denit: 

Q. Mr. McCown, leaving for the moment the letter to 
which your attention was directed, let me direct your at- 
tion now to the interview with Laycock at the King Cotton 
Hotel. Was there a man there by the name of Christman 
present at that interview? A. I did not see him. 

Q. How many people participated in that interview? A. 
When Mr. Laycock phoned from the lobby, Mrs. Mc- 

297 Cown, Mr. Shipman and I were sitting in the room. 
We had an adjoining room; the two rooms with con¬ 
necting doors. I believe Mr. Laycock came up. As he came 
in, Mrs. McCown went in the other room and closed the 
door. Mr. Shipman and Mr. Laycock and I were the only 
ones present. 

Q. Now, sir, were you ever alone with Mrs. Boone in an 
automobile opposite the Twin Castle apartment house? 

• ••#•#•*• 

298 The Witness: On the occasion of December 31st? 
Mr. Denit: Yes. 

The Witness: I went with Mrs. Boone to the Twin Castle 
apartment house, as she wanted to see the children. She 
was in there about 45 minutes or an hour, and I waited for 
her, and I left my brother-in-law and his wife while we paid 
that visit, and I went back immediately and picked them 
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up and started to Tryon. I did not go alone with Mrs. Boone, 
except in front of the apartment house. 

Bv Mr. Denit: 

Q. Were you ever alone with Mrs. Boone in an automobile 
anywhere? A. Mr. Denit, when I started representing Mrs. 
Boone in this case— 

Mr. Wellford: I think the witness is following the same 
order. 

The Court: As 1 understand the witness—and I want 

299 to see if I am correct—as I understood the witness, 
he says that when Mrs. Boone and he came out of the 

apartment and got in the automobile, there were in the auto¬ 
bile at the time two other persons? 

The Witness: Not in the automobile, Your Honor. We 
went immediately from there and picked them up. 

The Court: Oh, I see. 

Bv Mr. Denit: 

Q. Where did you pick them up? A. At the home of 
some lady whose name I do not recall, who was a graduate 
nurse, Mrs. Millikin is a graduate nurse, graduated at the 
hospital in Winston-Salem, and this was one of the members 
of her class. 

Q. How far away from the Twin Castle apartment was 
it? A. It was a matter of some six or eight blocks. 

Q. Were you and Mrs. Boone at any time seated together 
while the automobile was stationed or parked alongside the 
curb there ? A. We were not. As soon as she got in the 
automobile at the Twin Castle, we drove off, and the auto¬ 
mobile did not stop until I stopped it in front of the house 
where Mr. and Mrs. Millikin worked. 

Q. Did Mr. and Mrs. Millikin accompany you and Mrs. 
Boone then back to Greensboro or Tryon ? A. Mrs. Boone 
spent the night in Winston-Salem, but Mr. and Mrs. Millikin 
went back to Tryon with me. 

300 Q. Did you have any reason for having your broth¬ 
er-in-law and his -wife with you? A. Yes, Mr. Denit. 
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Q. What was it ? A. The reason was that when 1 first 

went into these eases as counsel for Mrs. Boone, I made an 

agreement with Major Boone, that he should receive $19,- 

000 of Mrs. Boone’s money as consideration— 

•» 

*****«.##*«! 

301 A. Yes; Due to the fact that Major Boone had 
threatened to sue everybody who had anything to do 

with Mrs. Boone, I made the particular point of never to 
be alone with her. I either carried my wife or somebody 
else at all times. I never had an interview with Mrs. Boone 
alone, either in my office or anywhere else. I also associ¬ 
ated— 

Mr. Wellford: Just a minute. We do not want any volun¬ 
tary statement. Wait for another question. 

The Court: I do not know whether this is a voluntary 
statement or not. Is this in furtherance of your answer? 
The Witness: Yes, sir; I was giving him the reason. 

The Court: Proceed. 

A. (Continuing): I also associated an older and more 
experienced lawyer with me in the handling of these cases, 
and no part of it has been handled, except with his knowl¬ 
edge, consent and supervision. 

Bv Mr. Denit: 

•> 

Q. Who is the older lawyer that you refer to? A. 

302 Mr. J. E. Shipman. 

Q. Who just testified ? A. Who just testified. 

Mr. Denit: Your Honor, as I said to Mr. Wellford, of 
course, 1 have not completed the proof as to the contents 
of that letter, which Your Honor said will be admitted when 
the document arrives. 

The Court: It was understood that you should proceed 
along that line, and then if you do not produce it, you should 
offer what you have. 

Mr. Denit: Then, I now offer in evidence the letter of 
February 16, 1943, which I would like at this time to read 
to the jury. 
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The Court: 1 understand that is objected to. 

Mr. Welli’ord: 1 did not understand, sir. 

The Court: Thai has been formerly objected to, has it 


not i 

Mr. Wellford: 1 did not get it. 1 was interrupted here by 
my client, and 1 did not get the question. 

Mr. Patterson: That we objected on the grounds as¬ 
signed. 

Mr. Wellford: The objection is renewed on the same 
ground. 

The Court: All right. 

Mr. Wellford: The top cover was taken off and marked 
as a pre-trial exhibit, and the whole thing should be put 
in bv Dr. Denit. 

303 Mr. Denit: I am going to try to be agreeable, your 
Honor, and put in what Mr. Wellford asks. 

The Court: All right. 

Mr. Denit: Will you mark this as Defendant’s Exhibits 
11-A and 11-B? 

(The documents above referred to were thereupon marked 
Defendant’s Exhibits Xos. 11-A and 11-B, respectively, and 
were received in evidence.) 

Mr. Denit: The letter dated February 16, 1943, your 
Honor, and the endorsement attached to it. are now num¬ 
bered Defendant’s Exhibits 11-A and 11-B. I should like, 
when the accompanying documents are presented, to have 
those marked with a letter of the same number. 

The letter of February 16, 1943, ladies and gentleman, 
reads as follows, and it is on the stationery of McCown and 
Arledge, Attorneys at Law, Tryon, North Carolina (read¬ 
ing): 


[Whereupon Defendant’s Ex. No. 11B, reproduced herein 
page 219, was read] 




309 And as is self-evident by the letter itself, it was 
received as a confidential communication in the War 
Department and so designated. 
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Furthermore, under the same caption “Confidential,” is 
a memorandum or endorsement, one of those things that we 
all remember in wartime, at least, reciting: 

“War Department, A. G. 0., Feb. 22, 1943: 

To C. G., Military District of Washington, D. C.: 

For investigation and report to this office concern¬ 
ing Major Daniel F. Boone, 9221957, Quartermaster 
Corps. 

310 Bv order of the Secretary of War. 

E. H. Koreman, Adjustant General.” 

And showing that with were enclosed: 

(1) Plaintiff Appellees’brief. 

(2) Defendant Appellant’s brief. 

(3) Statement from Court, October, 1942, No. 698. 

(4) Proceedings of Court, 1942, No. 164. 

(5) Letter, 2-6-43, from Superior Court, which order 
they added. 

You may cross-examine. 

Cross Examination. 

By Mr. Wellford: 

Q. Mr. MeCown, how long after you forwarded this letter 
to the War Department was it that you made a personal 
visit to the War Department in regard to its contents? A. 
I did not make a visit in regard to its contents. 

Q. Did you not go to the War Department after this let¬ 
ter and discuss Major Boone’s affairs with some of his su¬ 
perior officers? A. No, Mr. Wellford. I went there for the 
purpose of asking if Major Boone could obtain leave to come 
down at that time in the educational trust fund case. You 
see— 

Q. You did not think that was about his affairs, did 

311 you, when you went up there? A. No; I did not. 

Q. To whom did you talk when you went up there? 
A. I talked to Col. Stern, and he said we could not discuss 
it, that it was a matter under investigation, and not another 
word was said about it. 
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Q. Well, you tried to say something about it, though, did 
you not ? A. Certainly not, Mr. Wellford. I would not tell 
Col. Stem something about a record that was there in plain 
black and white. 

Q. You wanted to kick this man out of the Army, did you 
not ? A. That was no affair of mine. 

Q. You knew that he had two infant children that de¬ 
pended on him for a livelihood; did you not? A. Mr. Well- 
ford— 

Q. Answer the question. Didn’t you know that he had 
two infant children dependent upon him for a livelihood, 
that had been awarded to him? A. At that time, they had 
been awarded to the mother. 

Q. At the time you were at the War Department? A. 
That is right. 

Q. Whom were they with? A. They were with him, con¬ 
trary to the order of the court. 

*<>•#•*••• 

312 Q. Mr. MeCown, do you know where these chil¬ 
dren were actually living since 1940? A. Yes; I 
think I know. 

313 Where? A. Major Boone brought them to Wash¬ 
ington and kept them. 

Q. Where were they living, Mr. MeCown, since 1940? Do 
not give us a narration, but answer my question, if you 
please, sir. A. Major Boone testified that he lived on 
Massachusetts Avenue, and later that he lived on 16th 
Street. 

Mr. Wellford: I move that that be stricken out. 

The Court: That is not objectionable, but the court does 
not think the controversy about these children throws anv 
light on the animus of the defendant in this case. 

Mr. Wellford: I think, if Your Honor please, that it 
does show the extreme animus, the extreme hatred, that a 
man would go to the War Department and attempt— 

The Court: The court does not agree. If you want to 
.make a speech, come up and make it to me at the bench. 
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(Whereupon, the following occurred at a conference at 
the bench between court and counsel:) 

Mr. Wellford: I feel that the children— 

The Court: I do not want you to tell us, in the presence 
of the jury that, as a matter of fact, he had dissipated the 
funds of these children which was provided for their sup¬ 
port. You see, you are drawing a lot of fire. 

Mr. Wellford: We do not need that. We are going to 
open up that whole part of the case. 

314 The Court: The court does not think it will help 
the jury in going any further into the question as to 

whether or not he knew that these children had been sup¬ 
ported by the father when he had his conversation at the 
War Department. 

An objection is made? 

Mr. Denit: I have made an objection. 

The Court: I sustain it. 

(Whereupon, the proceedings were resumed it open court 
as follows:) 

By Mr. Wellford: 

Q. Mr. McCown, how long have you been practicing law? 
I believe you said since 1915. A. I was admitted to the 
Bar in 1915. 

Q. And you have been practicing law in Tryon, North 
Carolina since that time? A. No. I was in Trvon, North 
Carolina. I went there in 1925. 

Q. I believe the wife of the plaintiff, whom it has been 
testified that you were with, and you admit that you did 
take her to this Twin Castle Apartment, lives in the house 
in Tryon; does she not? A. She does. 

Q. That house was purchased from your partner; was it 
not? A. It was. 

315 Q. And she lives in that house today? A. She 
does. 

Q. Do you have a mortgage on that house? A. There 
is a mortgage on it to the Tryon Federal Savings and Loan 
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Association. The amount due—I think the house cost 
$5,000 and she refused $8,000 for it just a few months ago, 
and the mortgage is $1,800, as I recall the cards. 

Q. You are the Secretary-Treasurer of that Association? 
A. I am the Secretary of the Association. 

Q. Do^y o u .own a l ot of prqperty_in North Carolina? 

[rfllcnit: We obj ect to that. 

"ATYcs; I have some property. 

Mr. Denit: Just a minute. 

Mr. Wellford: I think that is a proper question here. 
The Court: TJie court sustains the objection. The court 
thinks co uns el should know that is not proper. 

■—'Mr/Wellford: May we come to the bench cm-that, please 
sir? 


(Whereupon, at a conference at the bench between court 
and counsel, the following occurred:) 

Mr. Wellford OnJ^heqnestion nf pu njtjye damages— 
The Court: I Think it is admissible on thatgrouncT. What 

is your objection"? " ~~ --' ' ” 

Mr. Denit: I object to it as being immaterial to the 
issues involved in this case. 

31 (i The Court: On the question of punitive damages? 

Mr. Wellford: Yes; that is it. 

The Court: Is it your statement that there are instances 
where punitive damages are involved where you can show 
the financial condition of the defendant? 

Mr. Wellford: I think that is so; yes, sir. 

The Court: Can you give me one? 

Mr. Denit : I have not looked up the question. 

The Court: Well, I have 100 times, I guess. 

The objection overruled. ^ 

(Whereupon, the proceedings were resumed in open 
court, as follows:) 
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By Mr. Wellford : 

Q. Do you own any property in any place besides North 
Carolina? A. Yes; I have a half interest in a farm in 
South Carolina. 

Q. You owned the Parkside Hotel here at one time, did 
you not? A. I operated it under a lease. 

Q. You are considered a very wealthy man, are you not? 
A. No, Mr. Wellford. I would not think that. It would 
he a rather modest amount. 

Q. When you went to this Twin Castle apartment with 
Mrs. Boone, you sat out in the car, and she went in to 

317 visit the children; that is correct, is it not? A. That 
is correct; yes, sir. 

Q. And she w'as in there about three quarters of an hour? 
A. Yes; she was arranging to visit them the next day, and 
we had made an arrangement— 

Q. She was in there about three quarters of an hour? I 
think you are hedging. A. Yes, sir. 

Q. And we can save a lot of time if you just answer the 
questions. A. All right. 

Q. If the court has no objection. 

Now, when she came out, was she alone? A. Yes; she 
was. 

Q. And she got in the car with you? A. She did. 

Q. What time was that? A. I believe it was somewhere 
between 4:00 and 5:00 o’clock. We had driven over that 
day, and I had to drive back to Tryon, which was a dis¬ 
tance of approximately 200 miles. 

Q. And that was December 31, 1939? A. I recall the 
date. That was the day that Major Boone left that after¬ 
noon to go to Tryon and get the sheriff to serve Mrs. 
Moore. That is the thing that fixes the date in my mind. 
Q. I did not ask you anything about Major Boone 

318 getting the sheriff, or what not. A. You asked me 
about the date, and that is what fixes it in my mind. 

Q. How old were these children at that time ? A. I would 
have to look at the record, to remember. 



Q. You have no knowledge? 

Mr. Denit: We object to that as immaterial. 

The Court: It is immaterial. 

By Mr. Wellford: 

Q. Whose house were they living in ? 

Mr. Denit: We object to that. 

Mr. Wellford: I think it is proper to show where these 
children were living. 

The Court: Has it not been shown, gentlemen, that the 
lady did go into the house? 

Mr. Wellford: Yes; she did. 

The Court: You have gone into that a half a dozen times. 
There is no necessity for going it again. 

Bv Mr. Wellford: 

• 

Q. When you left the Twin Castles with Mr. Boone, you 
drove and picked up three or four other people? A. 1 
picked up Mr. and Mrs. Millikin. 

Q. Are they here today? A. Mr. Millikin is in the Army, 

stationed in Casper, Wyoming. Mrs. Millikin is out 
319 there with him, with a young child. 

Q. Did you attempt to take their depositions? A. 
I did not. Mr. Wellford, I might— 

Q. Is your wife here to testify? 

The Court: Just a minute. 

A. She is sitting right over in the court room, as you 
see; yes. 

By Mr. Wellford: 

Q. She is sitting in the court room? A. Yes. 

Q. And, of course, she is not going to be a witness? A. 
That is correct. 

Q. Is that your first wife? A. No. 

Q. The second? 

Mr. Denit: We object to that. 

The Court: I do not know just what your purpose is, 
Mr. Wellford. I think it is a very improper way to exam¬ 
ine the witness. 
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Mr. Wellford: I am sorry it* it is an improper question. 

The Court: Don’t vou think so? 

* 

Mr. Wellford: No, sir; I did not think so. 

The Court: What is the purpose of it? 

Mr. Wellford: I thought I could tell what type of 
320 man he was. It shows the temperament; it shows 
what exists in the man’s heart, that stands out. I 
thought it was a proper question. 

The Court: The court does not think so. The court also 
thinks that the speech you made in the presence of the jury 
is exceedingly improper. 

Mr. Wellford: I am sorry, sir. 

The Court: Very improper, and the court tells the re¬ 
porter to strike it out. 

Now proceed, please. 

Mr. Wellford: I apologize. I am very sorry, sir. 

By Mr. Wellford: 

Q. You spoke, Mr. McCown, in the letter that you sub¬ 
mitted here, of an indictment against Major Boone. As a 
matter of fact, you were the only witness that appeared 
before the grand jury that returned that indictment; is 
not that a fact? A. I had nothing whatever to do with it. 
There were more witnesses’ names on that, and it is up to 
the grand jury as to whom they call. 

Q. Just a minute. I ask you to look at this and ask you 
if that is a true copy (handing document to the witness). 
A. Yes; that is certified to on the 23rd day of February, 
1943, by the clerk. 

#•*•••*#•• 

322 Q. Mr. McCown, did you go to the solicitor gen¬ 
eral or the solicitor of the State to have this indict¬ 
ment returned? Did you make the complaint? A. I did 
not. He asked me about it and drew the indictment. 

Q. Is it not a fact that you went to another county be¬ 
fore you obtained this indictment? A. On behalf of my 
clients, I wrote the facts to the solicitor in Winston-Salem. 

Q. And they refused to take any action? 
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Mr. Denit: We object to that. 

The Court: He went to another countv— 

Mr. Wellford: Yes, and he tried to obtain an indictment. 
I think this is the proper way to show it. 

The Court: I think so; yes. 

By Mr. Wellford: 

323 Q. You may answer that question. A. I wrote the 
facts just to the solicitor over in Winston-Salem. 

Q. And he refused to indict? A. I did not hear from it. 
My letter did not even ask for an answer. It was none of 
my affair. 

• •#•#*•### 

324 Q. Do you know an attorney by the name of Rid¬ 
ings down in North Carolina? A. I do. 

Q. What is his official position, if any? A. He is solici¬ 
tor of the Eighteenth Judicial District. 

Q. Does he present Mrs. Boone, your client ? A. He does 
not. 

Q. Has he represented her? A. He represented her in 
the estate case in the hearing before the referee, and he also 
signed the briefs in the Supreme Court, although he had 
nothing to do whatever with the preparation of them. 

Q. Was he the solicitor that brought the indictment be¬ 
fore the grand jury? A. Yes; he was, or he is the solicitor. 
Q. Now, Mr. McCown, do you generally carry much 
money around with you? 

325 Mr. Denits: We object to that. 

The Court: I will overrule it. 

Mr. Wellford: I withdraw the question. 

Mr. Patterson: No; he has overruled it. 

Mr. Wellford: All right. 

By Mr. Wellford: 

Q. When you were in the hotel in Greensboro, you paid 
Mr. Laycock a hundred dollars? A. I did. 
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Q. Was that in one bill or in a number of bills, or how 
was it paid? A. I think—I don’t recall whether there were 
two or three twenties or two or three tens. Anyway, the 
largest bill was a twenty. 

Q. And probably the smallest was a five? A. I don’t 
recall. 

Q. How much money do you generally carry around with 
you? A. It just depends, Mr. Wellford. 1 have sometimes 
one amount and sometimes another. 

Q. Well— A. I imagine what I have now is about an 
average. I don’t even know how much is in my pocket at 
this minute. 

Q. You knew that you were going to Greensboro to meet 
Mr. Laycock for a certain purpose? A. My wife and 
326 I drove— 

Q. You wanted to get some information from Lay- 
cock in regard to the Lightner estate; did you not? A. 
Yes, Mr. Wellford. I thought it was— 

Q. Did you not expect him to get paid for it? 

Mr. Denit: Let him finish the answer. 

A. I knew we had not been able to get anything from 
Major Boone about it, and I knew the two years were out, 
and here was an estate consisting practically entirely of 
liquid securities, and I wanted to know something about it, 
and it was my duty to my clients to make a thorough inves¬ 
tigation, and Mrs. Foster told me over the telephone that 
Laycock wanted to come to see me and give me some in¬ 
formation about the estate. 

By Mr. Wellford: 

Q. Did Mrs. Boone talk to you on the phone and say that 
she had spoken to Laycock? A. Mr. Wellford, Mrs. Boone 
could not have seen Laycock, because she was in New York 
at the time, as the postmark on that letter in her handwrit¬ 
ing will show. 

Q. Could you not have answered that “No”? A. I am 
just telling you my reasons for knowing that. 
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Mr. Wellford: I object to narrative statements, your 
Honor. If your Honor wants to permit it, that is all right 
with me, but I think it can be answered very simply. 

327 By Mr. Wellford: 

Q. Did you talk with Mrs. Boone over the telephone? A. 
Mrs. Boone called me from New York over the telephone 
and asked me to get in touch with Mrs. Foster. 

Q. Did she tell you that she had paid Mr. Laycock any 
money? A. She did not. The first I ever heard of it was 
when Mr. Laycock said that. I knew Laycock could not 
have seen her, because she was in New York. 

Q. You knew, though, that Laycock was the man that had 
taken that picture of Mrs. Boone with Doctor Jervev? A. 
I knew that from his affidavit in the injunction case, and I 
did not appear in that case, only as a witness. 

Q. That was the man you expected to get the information 
from, for which you paid a hundred dollars? A. I ex¬ 
pected that lie knew whether the estates—Mr. Wellford, I 
followed his information up. He told me that Mr. Boone 
had gambled on the stock exchange, and I found it to be 
true. I do not see how much more valuable it could be. 

Q. Did you ever inquire of Mr. Laycock’s witnesses, 
those people whose names you gave—all of them? A. They 
were all traced down; yes, sir. 

Q. What do you mean, “traced down”? A. Well, we 
went through certain channels to find out. 

Q. What do you mean, “certain channels”? Did 

328 you interview these people, or send someone? A. 

Mr. Savage came to Tryon. 

Q. Who is Mr. Savage? A. He is one of the names on 
the list there—in June or July, the following thirty or 
sixty days. So that took care of him. 

One name that he gave me was Mr. R. 0. Covington (?). 
I did not put it down, because I happen to know him. I 
investigated that at the bank and found Major Boone’s 
check to Mr. Covington (?) for $3,000, as part of this trust 
fund. 
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Yes; the information was verv valuable. 

Q. Why did you not talk that over with Mr. Shipman, 
your witness, who came here and testified ? He said he 
knew nothing- about it. A. 1 did not discuss with Mr. Ship- 
man what lie was going to testify. 

Q. 1 do not mean that. A. I just expected him— 

Q. I do not mean that. T mean what you found out from 
Mr. Lavrock. Mr. Shipman said he heard no more from 
Lavcoek. A. Neither have I. 

Q. And he hoard no more about the case. A. lie gave 
me the facts. He told me that Major Boone had speculated 
on the stock exchange, and he told me the broker’s name, 
and I went to New York and took his deposition, and 

329 that is what is in the record, and it proved out ex¬ 
actly like Mr. Lavcock said. 

4S •> 

Q. You said the other day, when you were on the stand 
as a party, that you did not know Major Boone. Did I 
understand vou correctlv, that vou did not know him? A. 
Onlv bv sight. I never had much contact with or anv deal- 
ing with Major Boone until I was employed by his wife. 

Q. And that was in 1939? A. In 1939, when she first 
came to my office. 

##•#•##### 

330 Q. Did you ever ask Major Boone to come in to 
your office and be associated with you ? A. I did not. 

Q. Mr. McCown, plaintiff’s exhibits 1, 2, 3, 4 and 5 are 
the letters written by you to Mr. Michaelson, his answer, 
and the affidavit of Mr. Michaelson. When you went to 
see—do you want to examine them further? A. No. 

Q. When you went to see Mr. Michaelson in Washington, 
vou knew that that affidavit had been filed in the case in 
which you represented Mrs. Boone in North Carolina; did 
you not? A. Yes; the affidavits was the only— 

Q. And you knew what it stated? A. The affidavit was 
received, and I knew Mr. Michaelson— 

Q. The affidavit reads as follows: 

[Whereupon Defendant’s Ex. No. 4, reproduced herein 
page 216, was read] 

*#*•••♦*** 
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332 Did vou want Mr. Michaelson to testify to some- 

* w 

thing that was contrary to that? A. No, Mr. Well- 

ford. 

Q. Very well. A. I only wanted Mr. Michaelson to tell 
me the truth about the thing. 

Q. I notice, Mr. McCown, that on your letter you have 
“MRM” and, apparently, the stenographer’s initial “A”? 
A. Yes, sir. 

Q. That was in 1942, and the same one in all these let¬ 
ters? A. That is correct. 

Q. Did you have a stenographer in 1939? A. I did. She 
was with me six or seven years, until she married, in Sep¬ 
tember, 1940. I don’t recall whether she left in March, 
1942, or 1943. It must have been 1942, because my present 
secretary has been with me over two years. 

Q. You are a pretty busy lawyer, are you not? A. Yes; 
I am pretty busy. 

Q. You dictate all of your letters to your stenographer? 
A. Yes, sir. 

Q. Mr. McCown, I hand you a photostatic copy of what 
purports to be a letter— 

Mr. Wellford: Do you want to see, Mr. Denit? (Hand¬ 
ing letter to Mr. Denit.) 

333 By Mr. Wellford: 

Q. (Continuing)—of what purports to be a letter on 
your stationery, and signed, “Ryan”, and I ask you if that 
is your letter (handing letter to the witness) ? A. Yes, Mr. 
Wellford, that is a Christmas letter. 

Q. Never mind. I asked you if that is your letter, and 
you answered, “Yes”. 

It is addressed— 

Mr. Denit: Just a moment. 

If the letter is going to be introduced in evidence, may we 
approach the bench? 

Mr. Wellford: Verv well. 

V 
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Whereupon, at the bench, at a conference between the 
Court and counsel, out of the hearing of the .jury, the fol¬ 
lowing occurred:) 

Mr. Wcllford: This is a letter adressed to the wife of 
the plaintiff, signed, not dictated. I am asking if he did 
not write the letter. 

The Court: What is the effect of it? 

Mr. Wcllford: The effect is to show his association with 
the wife of this plaintiff and to show his malice toward the 
plaintiff in this case. That is to Mrs. Boone, and there are 
endearing terms all through there. 

The Court: What have vou to sav, Mr. Denit. 

M r. Denit: 1 think it is utterly immaterial to anv- 
.T>4 thing involved in this case. 

The Court: Let me read it. 

(Mr. Wcllford handed the letter to the Court.) 

The Court: Was he any relation to this woman? 

Mr. Wellford: No, sir; none at all. 

The Court: Are you familiar with the letter? 

Mr. Denit: I have not seen it; no, sir. 

(The Court handed the letter to Mr. Denit.) 

Mr. Wellford: It, together with the evidence here, shows 
the association, and I think that is proper. 

Mr. Denit: Our point, however, is that we are not trying 
any alienation issue in this case, and this is just another 
attempt to becloud the real issue here. 

The Court: What? 

Mr. Denit: This is just another attempt to becloud the 
real issue here. 

The Court: The question that disturbs me is whether 
there is really anything in that letter which is compromis¬ 
ing. I do not know. 

Mr. Wellford: It shows the character of this man and 
the manner in which he addressed that woman. 

The Court: If the letter indicates undue familiarity, of 
course, it impeaches the testimony. There is not any ques- 
about that. Does it have that effect? 
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Mr. Wellford: I think that is a question that 

335 ought to go to the jury. I have been practicing law 
for a number of years, and I would never address a 

client— 

Tlie Court: 1 do not know whether she was his client or 
not. 

Mr. Denit: He never lived in a small town, either. 

Mr. Wellword: I was born out in Maryland, and have 
lived in a small town all my life. I think this is proper for 
whatever weight it has. 

The Court: In the last paragraph he says, “We send 
our love.” It is not personal. 

Mr. Wellford: No; this paragraph up here, where you 
will notice lie says, right at the top: ‘‘I miss you.” As a 
general rule, clients are not addressed in that way, and it 
was written by him; it was not dictated. 

The Court : __Mv ruling is that you may read tlie lettea-, 
TrTfFTie should have the fullest opportunity to explain it, if 
he can. 

Mr. Wellford: Very well, sir. 

(Whereupon, the proceedings were resumed in open 
court, as follows:) 

By Mr. Wellford: 

(.,). Mr. MeCown, this letter is addressed, “Dearest 
Martha”, and it is signed, “Ryan”, and there is iid^Tnjtn- 
tion here that it was dictated. Did you write that letter 
yourself? A. I think I did. 

336 Q. And “Dearest Martha” is who? A. I wrote 
the letter to Mrs. Boone. 

Mr. Wellford: I wish to offer this in evidence, if your 
Honor please, and I would like to read it to the jury. 

The Court: Is there any objection ? 

Mr. Denit: We object to it, your Honor. 

The Court: Objection overruled. 

(Whereupon, the letter referred to was received in evi¬ 
dence and marked plaintiff's Exhibit No. 5.) 



181 


Mr. Wellford: Ladies and gentlemen, this letter is on 
the stationery of Massenburg, McCown & Arledge, Attor¬ 
neys at Law, Tryon, North Carolina, dated December 23, 
1939 (reading Plaintiff’s Exhibit No. a to the jury). 

By Mr. Wellford: 

Q. Mr. McCown, who is the colonel that you spoke of in 
that letter ? A. I have not looked at the letter very care¬ 
fully, but I think it must refer to Major Boone. 

Q. What? A. I think it must refer to Major Boone. 

(Mr. Wellford handed the letter to the witness.) 

The Witness: Mr. Wellford, 1 think that is whom it re¬ 
ferred to. 

337 As I recall this letter, it was written just before 
Christmas, when Mrs. Boone was very much upset 
about the children, about the litigation which had been 
started, and which was heard— 

By Mr. Wellford: 

Q. What litigation are you talking about ? A. That was 
the restraining suit. That was the only suit pending at 
that time. She had been over to Winston-Salem in Sep¬ 
tember and had paid Major Boone $19,000 to do nothing 
to reflect on her character whatever. He repudiated that 
agreement, and threatened to— 

Q. Did you produce that agreement? 

Mr. Wellford: If he wants to discuss it, I have no ob¬ 
jection. 

The Court: No. The Court has considered the matter 
very carefully. The Court does not think there is any¬ 
thing in that letter that necessarily reflects on the defen¬ 
dant in any way, and that he should have the fullest oppor¬ 
tunity to make an explanation of the letter, if it is going 
to the jury, and so I told you when you were at the bench. 

Proceed, sir. 

Mr. Wellford: Very well. 
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The Witness: I was in that mental state where I thought 
it was my duty to my client to try to keep her composed, 
if I possibly could, by telling her that these things 

338 were not as bad as she thought they were, that all 
of these things had to take time, and it was just a 

letter along that line. 

Now, the major referred to his, Mr. Boone's, niece. 1 
had been on each one of the trips that Mrs. Boone had made 
from September on, to Winston-Salem with her. The first 
trip there, or one of the trips—I don’t remember which— 
Major Boone refers to meeting me in the house. I met 
Mrs. Iloffe and Mr. Theodore Liglitner—Mrs. Hoffe and 
her husband there, and he would not let them go in the 
house to see the children. Then Mrs. Boone went out and 
got his mother out in the country, and Major Boone would 
not even let his mother go there with his wife to see the 
children. Then 1 went down to Mr. Parrish’s office, and 
Mr. Parrish would not do anything about it. She had been 
through all of that, over and over again, and of course she 
was upset about the conditions. 

Bv Mr. Wellford: 

* 

Q. That is why you addressed her, “Dearest Martha”? 
A. I would write her that way today, I think. 

Q. Do vou write to manv of vour clients that way? A. 
I think so; yes. 

Q. As “Dearest” and sign “Ryan”? A. Those that I 
know personally, I do. I sign most of our letters. 

For instance, if I were writing to a lawyer in Spartans- 
burg—I think T wrote three of them in the last two 

339 or three weeks, and I think I signed each one of 
them “Ryan”. I think I wrote Ed Johnson, Dave 

Calloway, and Harold Johnson, and I signed them “Ryan”. 

Q. You do not dictate all of your letters; do you? A. I 
run three typewriters in that office all the time, and when 
the girls cannot be spared, or I have a minute, I turn 
around there and run a letter off about anything, whether 
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it is a business letter or a personal letter or anything, that 
lias come up. We try to get it out. 

Q. I am just taking your word for it that you dictate 
your letters? A. Oh, yes; 1 dictate a good many of my 
letters, and I also write some. I have a typewriter right 
at my hand, and one in 1 ho other office, and one in the 
other office. 

Q. Mr. McCown, this hundred dollars that you paid to 
Mr. Laycock— A. Wait a minute, Mr. Wellford. 

Q. Very well, sir. A. On this letter, Mrs. Boone went 
over to Winston-Salem. As I recall, that is the time there 
was an exchange of telegrams between Mr. Boone and Mrs. 
Boone, and I think I am correct about this, and those tele¬ 
grams were— 

Q. 1 do not want the telegrams, unless you produce them. 
A. In the hearing before Judge Housseau, and contradicted 
Major Boone’s— 

340 Mr. Wellford: Just a minute. 

I do not think he should be permitted to go into the 
matter of an exchange of telegrams that I know nothing 
about. He has not produced them. 

The Court: I think that is all right, sir, in view of the 
fact that he wrote this personal letter. 

The Witness: And then— 

Mr. Wellford: Wait until his Honor finishes, and then 
you can proceed, sir. 

By Mr. Wellford: 

Q. Go ahead. A. That is when Mrs. Boone went up to 
Mrs. Stabler’s rooms, and had this letter in her handbag. 
She came down from New York, and Major Boone went in 
there and ransacked her handbag and took it away. 

Q. Did you see him go in there and do that? A. No; 
but I heard it charged, and I heard him say in the court 
that that is the way he got it. 

Q. You heard him say so? A. Yes; that is the way he 
got the letter. 
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Q. Are you through explaining that letter now? A. I 
think so. I might say this, that on each one of these trips 
that Mrs. Boone made at the time she was living in New 
York with her sister, and when she came down she stayed 
out at mv house, with mv wife and family. 

341 In this first paragraph on the second page, there 
is this sentence: “I miss you a lot.” What did you 

mean by that? A. Just an expression. Just trying to 
cheer her up. 

Q. Just trying to cheer her up? A. At Christmas, and 
I wanted, Mr. Wellford—the girl was in such a mental 
state, she told me about her terrible life with Dan Boone, 
and it had gotten to the point where she had tried to de¬ 
stroy herself, and I was trying to hold her back, and I have 
been doing it for several years, despite everything that 
he could do. 

Q. You were trying to cheer her up? A. Yes; certainly. 
Q. Morally and spiritually and in every other way? A. 
I think I do have a little— 

Q. I said you were. A. Yes; I was trying my best to 
make Mrs. Boone feel that it was not quite as bad as she 
sometimes had to think. 

#«•*•••••• 

342 Colonel J. H. Dailey was called as a witness, by 
and on behalf of the defendant, and, after having 

been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Denit: 

Q. Your full name, please, sir. A. Colonel J. H. Dailey. 
Q. You are a colonel in the United States Army? A. 
Correct. 

Q. And you are now here m response to a subpoena 
duces tecum issued to the Secretary of War? A. Yes, sir. 

Q. And to produce a letter dated February 16, 1943? A. 
That is right. 
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Q. And the papers which were enclosed with that letter? 
A. Correct. 

Q. Do you have the letter? A. I have. 

Q. And the enclosures which accompanied it? A. This 
is a fast one. I just had this handed to me about fifteen 
minutes ago, and have the letter— 

The Court: I expect you gentlemen know more 

343 about these papers than the witness. Can you come 
up and help? 

The Witness: What were the enclosures? 

Mr. Denit: They were, first, a copy of a record in the 
Supreme Court of the United States, in the case of Light- 
ner vs. Boone, which would be a printed record. 

The Witness: A printed record? 

Mr. Denit: Yes. 

The Witness: Here is the 16th letter. That is from the 
law firm. 

Is that right? 

Mr. Denit: That is correct, sir. 

The Witness: Now, how many enclosures were there? 
Mr. Denit: Apparently there were— 

The Witness: Five? 

Mr. Denit: Five enclosures. 

The Witness: T am sorry to waste so much time, but I 
have not had an opportunity to go through these files. 

(After examination of files:) No; I do not have the 
enclosures. 

Mr. Denit: Have you anything in there to indicate what 
happened to the enclosures? 

The Witness: There should be seven enclosures. 

Mr. Denit: Five. 

The Witness: I know, but there were two added after it 
reached the War Department. They are not with the file, 
sir. 

344 Mr. Denit: Does the file indicate what was done 
with them? 

The Witness: No; it does not. 
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Mr. Denit: Does the file indicate that there accompanied 
the letter, when it was received in the War Department, 
first, the copy of the record in the Supreme Court of the 
United States and the briefs filed in the Supreme Court of 
North Carolina by the appellee and the appellant? 

The Witness: Originally there were five enclosures, the 
plaintiff-appellee's brief, the defendant's brief, the state¬ 
ment of the court of October, 1942—is that what you have 
on there? 

Mr. Denit: Yes, sir. 

The Witness: The proceedings of the court in 1942, and 
a letter from the Superior Court with an order. Unfortu¬ 
nately, they are not with the file. 

Mr. Denit: Do you have any independent knowledge of 
where they might be? 

The Witness: I have not the least idea, sir. 1 went in 
on this cold. 1 was just handed this fifteen minutes ago. 
How long does this continue, or will the case continue? 

Mr. Wellford: I do not know, sir. You might ask my 
adversary here. He will take longer than I, maybe. 

The Witness: I can go back and make a further search 
for the enclosures. 

Mr. Denit: May we approach the bench, your Honor? 

The Court: Yes. 

.'145 (Whereupon, at the bench, the following occurred, 
between Court and counsel:) 

The Court: Do you propose to rely upon the two briefs 
that were filed as having any evidentiary value? 

Mr. Denit: No. 

Mr. Wellford: I do not think so. 

Mr. Denit: We do desire that this record and the brief 
in the Supreme Court of the United States be received in 
evidence. 

Mr. Wellford: I do not see why they should be. 

Mr. Denit: Can't you do us all the favor of looking at 
this record to confirm it and tell us whether that is the 
record referred to in the letter or not? 
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Mr. Wellford: That is not the question. 

Mr. Denit: This is a record which counsel prepared for 
a petition for certiorari in the Supreme Court of the United 
States. 

I am asking Mr. Wellford if he cannot take this printed 
record, which is certified by the clerk of the Supreme Court 
of the United States, as the recond before that Court, and 
ask his client if this is not the record that was transmitted. 

The Court: You mean the record? 

Mr. Wellford: It is not res judicata between this man, 
McCown, and my client. I do not see any reason 
345 why it should not have been found before this issue 
was joined. 

The Court: What do you want it for? 

Mr. Denit: Showing the complete disclosure of Mr. 
McCown with his client. It was not an isolated document; 
it was accompanied by all these, and certainly reflects upon 
his motive. They are the record and briefs in the Supreme 
Court of North Carolina, on which the certiorari was 
granted by the Supreme Court of the United States. This 
is the record in the Supreme Court of the United States. 

The Court: It shows the other papers that you men¬ 
tioned? 

Mr. Denit: That is right, sir. 

The Court: In other words, all the duplicates, the whole 
thing? 

Mr. Denit: This is the record, with the briefs of the 
parties. 

The Court: As I understand it, you mailed the letter 
which accompanied the record of the lower court, and also 
this paper here. 

Mr. Denit: Not the record of the lower court; no, sir. 

The Court: What went with it besides this? 

Mr. Denit: The briefs in the Supreme Court of North 
Carolina, which were filed by the parties. 

The Court: Is that all? 

Mr. Denit: That is all. 
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The Court: Besides this? 

347 Mr. Denit: Besides this, yes, sir. 

The Court: The only purpose, anyhow, because 
the jury does not know anything about these briefs or this 
record, either, and there would be no use to read them— 
the only purpose is an attempt on the part of the defen¬ 
dant to show that he was simply furnishing what he says 
was legitimate information to the War Department. 

Mr. Denit: That is right. 

The Court: I do not see why it should not be done, un¬ 
less you take the position that you do not know that they 
were ever sent along with it. 

Mr. Wellford: I take this position, that this cannot pos¬ 
sibly be res judicata between this plaintiff and this defen¬ 
dant. This matter went to the War Department, and if this 
man sent the War Department— 

The Court: What has res judicata to do with it? 

Mr. Wellford: If it were, of course, the parties would 
be bound by everything in here, because it is res judicata 
between them. 

Here is the man, McCown, and here is the record of some 
third suit that they are bringing in, and he wants to read 
these to the jury. 

The Court: I do not know what you mean by “res 
judicata ”. 

Mr. Wellford: If this suit were between Major Boone 
and his wife, these parties here, it would be res 
34S judicata as to what passed between them. 

The Court: Does not this bear upon this allega¬ 
tion in the letter? 

Mr. Denit: Yes, sir; that was transmitted with the letter. 

Mr. Wellford: Do you intend to read from this to the 
jury? 

The Court: If he does, he is crazy. 

Mr. Denit: I certainly am not going to read a record of 
that size to the jury. 
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Mr. Wellford: I do not mean that, but suppose you in¬ 
troduce this letter and say there were submitted with the 
letter certain briefs and records, without offering any of 
them? 

Mr. Denit: Oh, no; we want the record in the Supreme 
Court of the United States. 

The Court: That is what you want to read from? 

Mr. Denit: Yes, sir. 

Mr. Wellford: I do not think that is proper. 

Mr. Denit: Mr. McCown says in his letter that the courts 
of North Carolina did something. 

Mr. Wellford: It is a self-serving declaration by him. 

Mr. Denit: It is not at all. He says the Supreme Court 
did something, the Supreme Court of North Carolina af¬ 
firmed the judgment by an opinion, and the Supreme Court 
undertook to review that here by certiorari. That is what 
that record shows, your Honor. 

349 The Court: Let us consider it when I come to 
instruct the jury. 

As far as I can see right now, 1 will tell the jury, in so 
far as this letter is concerned, that the complaint in this 
case contains a certain paragraph in that letter, and that 
the only thing—I am not charging the jury now—the only 
thing they have to consider is whether or not Major Boone 
told the truth about it, or Mr. Michaelson told the truth 
about it. 

Mr. Wellford: That is the w’ay I look at it. 

The Court: I am giving you the opportunity to read the 
letter to the jury. The jury knows that the only thing that 
he is charged with having misstated is the allegation about 
the ring, and you can argue to the jury that these other 
charges are questioned. 

I am just afraid to go any further than that, and take the 
jury’s word on the case entirely. The Court has to exer¬ 
cise some discretion as to how far from the main issue 
you can go in a trial before the jury. 
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Mr. Wellford: Your Honor, that is one reason why, in 
the beginning of this suit, we culled this whole suit down 
to one particular thing, because— 

The Court: Do not tell me why you did it. You did it; 
that is all. 

Y’ou had the letter and this was against you— 

Mr. Wellford: No, no. 

350 The Court: I do not understand the English lan¬ 
guage then. 

Mr. Wellford: No; it does not disprove it, but this case 
would go on and involve months of trial, and it makes no 
difference whether there is one libel or ten. 

The Court: It does seem to me that when the Court 
gives you the latitude the Court is giving you, to enlarge 
upon that and undertake to read from a court record mat¬ 
ters which are not directly at issue, we would probably be 
doing something which would not tend to a proper verdict 
in this particular case. 

Now, I am giving you the privilege of reading the let¬ 
ter; I am giving you the right to comment on the fact that 
there are a certain number of allegations. The only ques¬ 
tion is as to the dispute with Michaelson, and your ques¬ 
tion would let the jury pass on the question as to who is 
telling the truth. I think that is as far as you can go. 

Mr. Cox: May I make this observation: Suppose they 
read from the letter as follows: “The enclosed proves that 
Major So-and-so is a liar.” Certainly the record will be 
admissible. 

The Court: But we are in this sort of a situation, that 
you do not have the complete record. 

Mr. Cox: No; but your Honor did not ask— 

The Court: Do not misunderstand me. If you had any¬ 
thing that accompanied that letter, including this, you 
would not be in such a difficult situation. 

351 Mr. Patterson: Has your Honor passed on Mr. 
Wellford’s application to put in certain parts of the 

letter as he thought necessary? 
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Mr. Cox: And properly so, and there should be nothing 
further go in than those parts of the letter. If Mr. Well- 
ford thinks the briefs should be put in to rebut anything 
in this record, that is his privilege on rebuttal. 

Mr. Wellford: And if there was anything criminal, they 
could come in and plead the statute of limitations against 
the criminal situation. We should be permitted to put that 
in. Of course, we cannot. We are stopped— 

The Court: My ruling is that, over the objection of the 
plaintiff and in view of the fact that the complete record 
of what was sent with the letter in question is not before 
the Court, while the defendant’s counsel can argue to the 
jury, if he sees fit, that the other allegations in the letter 
must be deemed to be true and can be made the subject of 
a suit, he cannot go further in an effort to prove that the 
allegations are true, because, as a matter of fact, they were 
not at issue. We are interested in them as showing whether 
or not, in view of the fact that the other allegations are not 
disputed, they indicate the general good faith of the defen¬ 
dant, and that the transcript of the record of the Supreme 
Court should not be admitted into evidence at this time. 
*•*•»•*#*• 

352 M. Ryan McCown resumed the stand and testified 
further as follows: 

Mr. Denit: Are there any further questions of this wit¬ 
ness, Mr. Wellford? 

Mr. Wellford: Yes. 

Cross Examination (Continued) 

Bv Mr. Wellford: 

Q. Mr. McCown, this $100 that you paid to Mr. Laycock, 
did the wife of the plaintiff, your client, Mrs. Martha Light - 
ner Boone, refund to you that money? A. No; it was an 
account that I had for the four Lightner children. It was 
on the firm’s statement to them. 
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Q. To all of the Lightner children? A. That is correct; 
yes. 

353 Q. Including Mrs. Boone? A. That is correct. 

Mr. Wellford: I think that is all, sir. 

(Witness excused.) 

Mr. Denit: The defendant rests, your Honor. 

Colonel John C. Meacham, a witness called in rebuttal, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Patterson: 

Q. Please state your full name. A. Colonel John C. 
Meacham. 

Q. United States Army? A. United States Army; yes, 
sir. 

Q. How long have you been in the Army, Colonel? A. 
This time ? 

Q. If— A. Well, I have been in the Army twice, sir. 
This time I have been in the Army since October 13,1940— 
a long time. 

Q. In what branch? A. Well, sir, I started out in the— 
well, I am a signal corps officer, sir, but I started out in the 
office of the Under Secretary, and I am now in the 

354 office of the Fiscal Director, Army Service Forces. 

Q. Where were you stationed and in what capacity 
in the years 1940,1941, and 1942? A. Well, sir, I have been 
shifted around a good deal in the Army. I was in the— 
Mr. Denit: Just a moment. 

Is it necessary to get the colonel’s Army record into this 
case? 

Mr. Patterson: I am merely identifying him. 
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By Mr. Patterson: 

Q. I will ask you this: Where were you in the year 1941 ? 
I will limit it to that. A. I was in the office of the Under 
Secretary of War, sir. 

Q. Were you interviewed during the year 1941 by an at¬ 
torney from North Carolina in connection with Major 
Daniel F. Boone? A. I was interviewed by an attorney 
from North Carolina, sir. 

Q. Was it 1941 or 1942? A. It must have been the latter 
part of 1941 or the very early part of 1942, sir. 

Q. Were you interviewed more than once by him? A. 
Not to my recollection, sir. 

355 Q. Do you remember the attorney’s name? A. I 
do not, sir; no. 

Q. Would you recognize him if you saw him again? A. I 
would not; no, sir. Is he here ? 

Q. Well, I must not say. A. Oh, I am sorry. 

The Court: You may look around, if you want to, and 
see if he is here. 

Mr. Patterson: Yes. » 

The Witness: I do not recognize anybody here, sir, as 
the attorney, but that is of no consequence. I would not 
remember him. 

By Mr. Patterson: 

Q. What was the substance of the conversation between 
you and this attorney, concerning Major Boone? 

Mr. Denit: We object to that, until the identity is estab¬ 
lished. 

The Court: Sir? 

Mr. Denit: W 7 e object to that until the identity is es¬ 
tablished. 

Mr. Wellford: The identity has been established. May 
we go to the bench and discuss this? It has been estab¬ 
lished by the testimony of Mr. McCown. 
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(Whereupon, at the bench, in a conference between Court 
and counsel, out of the hearing of the jury, the following 
occurred:) 

356 Mr. Patterson: Mr. McCown stated yesterday 
that he conferred— 

The Court: Do you mean Mr. McCown asked this gentle¬ 
man if he was the man that he talked to ? 

Mr. Wellford: He said he conferred with Colonel 
Meacham, and he told him that that was one of the defenses 
that he was directing Colonel Meacham to make this charge 
in the War Department, and that is the proof. 

The Court: You should go further, but you can shorten 
this thing tremendously if you put this man on the stand. 
Mr. Patterson: All right. We will do that. 

M. Ryan McCown resumed the stand and testified fur¬ 
ther as follows: 

By Mr. Patterson: 

Q. Is this the Colonel Meacham with whom you conferred 
at the War Department before writing this letter? A. Mr. 
Patterson, I would judge so, although I could not identify 
him. All that I know is that I made a note of his name at 
the time, and that is the one. 

357 The Court: And is your testimony that, so far 
as you know, that is the gentleman? 

The Witness: That is as far as I know. 

The Court: That is sufficient, gentlemen. 

Colonel John C. Meacham resumed the stand and testified 
further as follows: 

Direct Examination (Continued) 

Bv Mr. Patterson: 

Q. Did you or did you not in this conversation with Mr. 
McCown tell him that if he had any charges to make against 
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Major Boone, to put them in writing, and submit them, or 
did you advise him to put them in writing and submit 
them? A. Well, may I state the conversation, as I recall it? 
The Court: Yes, sir. 

By Mr. Patterson: 

Q. Can you answer the question? 

The Court: Yes, sir, you may. 

A. This is quite some time ago, sir. To the best of my 
recollection the question was whether or not the War De¬ 
partment would force an officer who was on duty in Wash¬ 
ington to go to North Carolina to appear in a suit in 

358 North Carolina when the North Carolina court had 
no jurisdiction over him. I told him that I did not 

know, that I fancied not, but that any matter of that kind 
was within the province of the Adjutant General and not 
within the province of the Under Secretary’s office. 

By Mr. Patterson: 

Q. And did you give h im any advice o ne wa v or _ the 
atlierT^A rnyieaning- as towhat ho shmdT^T?- 

Q. Yes, sir. A. No, sir; I tol d him tha t i r anytl^ ing.ojLtkat 
kind should b e laken up,' if 1 aT “air with the A djutant Jim- 
""e ra! ana not with me. 

“■^Yr. Patterson: That is all. 

Cross Examination 

By Mr. Denit: 

Q. Colonel, I take it that in the course of your assign¬ 
ment in the Secretary’s office you interview many people; 
do vou not? A. A great manv, sir. 

Q. And a great many each day. A. A great many, sir. 
Q. Is your memory very clear and distinct about this 
conversation with Mr. McCown? A. Well, fairly distinct; 
yes, sir. 

Q. Would you say that Mr. McCown did not ask you 
specifically whether an officer assigned to duty in 

359 Washington could, if he made application, obtain 
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leave to attend a trial in North Carolina in which he 
was a party? A. I don’t remember that question being 
asked me, sir. 

Q. "Would you deny that it was asked yon? A. I have to 
answer the question as best 1 can. I don’t recall that ques¬ 
tion being asked me. 

Q. Now, then, did you subsequently receive information 
that a letter had been written to the War Department by 
this North Carolina lawyer? A. I think not, sir. 

Q. Is it your testimony that from the time of your con¬ 
versation down to today you heard nothing more about the 
matter? A. I am sure of that, sir, except T have seen ar¬ 
ticles in the paper about it. 

##***•**•* 

361 Proceedings 

The Court: Gentlemen, have you exchanged your 
prayers ? 

Mr. Denit: We have, your Honor, but before we start 
on these, may we formally offer in evidence the exhibits 
which were identified by Mr. McCown from the cer- 

362 tified copy of the record in North Carolina? I do not 
think they were formally offered, although they were 

identified. 

The Court: You have read them to the jury, have you 
not, Mr. Denit? 

Mr. Denit: Yes, sir, but I thought I should make my re¬ 
quest now, and then indicate that they were admitted in 
evidence. 

Mr. Patterson: They were rejected. 

Mr. Wellford: They were offered and rejected by your 
Honor at the bench. 

Mr. Denit: Oh, no; we were talking about affidavits re¬ 
ferred to in the excerpt of the letter upon which the plain¬ 
tiff relies in this case. In other words, the affidavits that 
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Mr. MeCown referred to as Laving been filed in that pro¬ 
ceeding in North Carolina— 

Mr. Patterson: We were discussing that record that 
went to the Supreme Court. It was on his Honor’s desk 
when we were discussing it, the record and the briefs. 

The Court: Gentlemen, 1 think we can straighten this 
out. The Court decided yesterday that you could read the 
letters to the jury, and you could argue to the jury, if you 
saw fit, that none of the statements in that are in question, 
except the one statement about the ring. The Court did 
not let in the record in the Supreme Court. 

Mr. Denit: I understand that. 

‘ The Court: That was the extent of the discussion, 
as far as I remember it. 

Mr. Denit: Yes, sir. That was with respect to an entirely 
different matter. 

The Court: I see. 

Mr. Denit: What I had Mr. MeCown identify on the first 
dav of this trial are the affidavits contained in the North 
Carolina proceeding, -which are referred to in the portion 
of the letter which is the ground of the complaint in this 
case. 

Mr. Patterson: We object to that being introduced in 
evidence. 

The Court: Well, it is my impression, and it is only an 
impression, that that had been admitted in evidence along 
with the letter, having been sent with the letter. 

Mr. Patterson: No. 

Mr. Denit: No, your Honor. What was sent with the 
letter refers to— 

Mr. Patterson: As I see it, he is trying to get in through 
the back door what he could not get in through the front 
door. That record was rejected, and it is those very things 
that he is now trying to offer in evidence. 

(After further discussion:) 

The Court: What you want to do is to establish the fact 
that the affidavit was filed as charged in this letter? 
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Mr. Denit: Precisely. 

•> 

364 Tlie Court: I do not see anything wrong in that. 

I did not understand what the controversy was about. 

Mr. Denit: Yes, sir. 

Mr. Patterson: Will your Honor admit it only as to 
the allegation about the ring? 

The Court: Well, that is all it is about. 

Mr. Denit: That is all I am offering. 

Mr. Patterson: The portion of it— 

Mr. Denit: Yes. 

Mr. Patterson: (Continuing) —only as to the allega¬ 
tion about the ring. 

Mr. Denit: Why, of course. 

The Court: All right. 

Mr. Denit: And we make the same offer as to the af¬ 
fidavit of Major Boone and the record of his testimony, 
which Mr. McCown identified. 

The Court: The affidavit of Mr. Boone, did you say? 

Mr. Denit: Yes, sir. 

Mr. Patterson: Relating to the ring? 

Mr. Denit: Precisely. 

The Court: All right, gentlemen. 

Mr. Denit: And I do not think we formally offered this 
ring in evidence. It was seen bv everybody. May I offer 
it, and at the same time ask your Honor's leave to with¬ 
draw it ? 

The Court: Yes; and when the jury comes in you 

365 can tell them about that. 

Mr. Denit: Yes, sir. 

(The affidavit of Mrs. Boone, previously marked for iden¬ 
tification, was received in evidence as Defendant’s Exhibit 
No. 2.) 

(The affidavit of Major Boone, previously marked for 
identification, was received in evidence as Defendant’s Ex¬ 
hibit No. 3.) 
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(The affidavit of B. Michaelson, previously marked for 
identification, was received in evidence as Defendant’s Ex¬ 
hibit No. 4.) 

(The ring produced by defendant, previously marked for 
identification, was received in evidence as Defendant’s Ex¬ 
hibit No. 5.) 

The Court: Now, gentlemen, you may exchange your 
prayers. 

Are any of them conceded? In other words, does the 
plaintiff concede any of the defendant’s prayers? 

Mr. Patterson: No. 3, if the word “willfully” is inserted. 

Mr. Wellford: He willfullv testified falselv. 

%* V 

Mr. Patterson: “Consciously” or some synonym. 

Mr. Wellford: “Willfully” or “knowingly”. 

Mr. Patterson: “Willfully” or “knowingly”. 

The Court: I think that is superfluous, gentlemen. Of 
course, logically, you cannot testify falsely unless you do It 
willfully, but it may be that that word should be in- 
366 serted for the benefit of the jury. I do not know. 

(Defendant’s Prayer No. 3, as offered, is as follows:) 

Defendant’s Prayer No. 3. 

The jury are instructed as a matter of law that if they 
believe from the evidence that any witness in this case tes¬ 
tified falsely as to any material fact, with respect to which 
he could not reasonably be mistaken, then the jury are en¬ 
titled to disregard the whole or any part of the testimony 
of such witness. 

(After discussion on the prayer:) 

Mr. Denit: I do not object. 

Mr. Patterson: Insert “willfully”. 

The Court: Now, the next one. 

Mr. Patterson: Prayer No. 4, if your Honor please. 
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(Defendant’s Prayer No. 4, as offered, is as follows:) 

Defendant’s Prayer No. 4. 

The jury are instructed as a matter of law that if they 
believe from the evidence the statements charged as libel¬ 
ous contained in the letter of February 16, 1943, were true 
and were published with good motives and for justifiable 
ends, their verdict should be for the defendant. 

The Court: You cannot have any objection to that. You 
have really more in there than you are entitled to. 

(After discussion on the prayer:) 

The Court: Mr. Repo rter, Defend ant’s Prayers 
367 No. 3 and No. 4 are conceded, as a mended. 

(Defendant’s Prayers No. 1 and^Ro. 2, as offered, are 
as follows:) 

Defendant’s Prayer No. 1. 

The jury are instructed as a matter of law that their ver¬ 
dict should be for the defendant. 

Defendant’s Prayer No. 2. 

The jury are instructed as a matter of law that there is 
no evidence in this case legally sufficient to entitle the 
plaintiff to recover, and their verdict should be for the 
defendant. 

The Court: Defendant’s first and second prayers are 
rejected. 

(Defendant’s Prayer No. 5, as offered, is as follows:) 

Defendant’s Prayer No. 5. 

The jury are instructed as a matter of law that in deter¬ 
mining the truth or falsity of the charges complained of 
they may take into consideration the fact that the other al¬ 
legations contained in the letter of February 16, 1943 are 
not denied or complained of and may therefore consider 
those other allegations as true. 
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The Court: The Court does not think it can grant De¬ 
fendant’s Prayer No. 5, as written. 

(After discussion on the prayer:) 

The Court: The fifth prayer of the defendant, as 
368 amended, is granted, Mr. Reporter. 

(Defendant's Prayer No. 5, as amended and granted, is 
as follows:) 

The jury are instructed as a matter of law that in deter¬ 
mining the truth or falsity of the charges complained of 
tliev mav take into consideration the fact that the other 
allegations contained in the letter of February 16,1943 were 
not denied or complained of as bearing upon the questions 
of malice and good faith. 

(Defendant’s Prayer No. 6, as offered, is as follows:) 

Defendant's Prayer No. 6. 

The jury are instructed as a matter of law that in deter¬ 
mining whether the language complained of in the letter of 
February 16, 1943 is libelous they must consider the letter 
in its entirety. 

The Court: The Court refuses the sixth prayer of the 
defendant. 

Mr. Denit: Will your Honor hear me a minute on that? 

The Court: Certainly. 

(After discussion on the prayer:) 

Mr. Denit: Your Honor denies the sixth prayer? 

The Court: Yes; and the defendant wants an exception. 

We will now take up the prayers of the plaintiff, gentle¬ 
men. 

First, I want to talk to you about the fourth 
prayer. 
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369 (Plaintiff's Prayer Xo. 4, as offered, is as follows:) 

Plaintiff's Prayer for Instruction No. 4. 

The jury are instructed that if the language in the letter 
which is complained of was false and was written and pub¬ 
lished with express malice, the law presumes that the 
plaintiff was damaged, and your verdict should be for the 
plaintiff irrespective of whether or not plaintiff has proved 
that lie suffered actual damage. 

(After discussion on the prayer:) 

The Court: Upon retlection, I think ‘‘actual” is the 
proper word. 

Mr. Patterson: Vcrv well. 

The Court: Now, the third prayer, gentlemen, seems to 
me to be somewhat involved. 

By the way, Mr. Reporter, plaintiff’s fourth prayer is 
granted. 


(Plaintiff's Prayer Xo. 3, as offered, is as follows:) 


Plaintiff's Prayer for Instruction No. S. 


The jury are instructed that the only issues submitted 
to them for determination grow out of that portion of de¬ 
fendant's letter of February 16, 1943, referring to the ring 
mounted for the plaintiff by B. Michaelson, Sr., and about 
which he testified, and also referring to the testimony of 
the plaintiff given in a legal proceeding in North Carolina 
concerning the said ring and an affidavit made bv the 
370 said Michaelson, which plaintiff filed in the said 
North Carolina cause; and while other portions of 
the said letter have been read to the jury, the plaintiff is 
entitled to recover irrespective of the truth or falsity of 
any of such other portions if the statements contained in 
the said letter referring to the matter of the aforemen¬ 
tioned ring, as hereinbefore specified, were false and were 
written and published with express malice. 
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(After discussion on the prayer:) 

The Court: All right, sir. It will be modified that way. 
Strike out the word ‘‘false” and insert the words “not 
made in good faith”, and substitute the word “actual” 
for the word “express”. 

Mr. Denit: We do not object to it as modified. 

The Court: All right, sir. 

(Plaintiff’s Prayer No. 2, as offered, is as follows:) 

Plaintiff’s Prayer for Instruction No. 2. 

The jury arc instructed that if they find from the evi¬ 
dence that that portion of the letter involved in this pro¬ 
ceeding relied on by the plaintiff for recovery was libelous, 
and that it was written and published with express malice, 
their verdict should be for the plaintiff, irrespective of the 
truth or falsity of any and every other statement contained 
in the said letter. 

The Court: The second prayer, the Court thinks is not 
good law, and I think that Mr. Patterson, after con- 
371 sideration, agreed that truth was a complete de¬ 
fense. 

Mr. Patterson: You are referring to Praver No. 2? 

The Court: Yes, sir. 

Mr. Wellford: You deny that prayer? We sincerely be¬ 
lieve that is the law, and I would like to have an exception 
to the denial. 

The Court: Why, of course; and I want to hear you if 
vou have anv real doubt about it. 

As I said before, these questions on the law of libel are 
elastic; you have to keep reading them all the time to keep 
track of them, even though you have a great many cases; 
but the Court thinks when you tell the absolute truth there 
cannot be any libel about it. 

(After further discussion on the prayer:) 

The Court: I cannot grant the second prayer, gentlemen. 

Mr. Wellford: Very well. 
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(Plaintiff’s Prayer No. 1, as offered, is as follows:) 

Plaintiff's Prayer for Instruction No. 1. 

The jury are instructed that if they find from the evi¬ 
dence that the defendant acted with express malice in 
writing and publishing the letter on which the complaint 
is based, and that so much of the said letter as is in issue 
in this action was false, their verdict should be for the 
plaintiff. 

The Court: Have you any objection to the first prayer, 
Mr. Denit: 

372 Mr. Denit: I think your Honor has already ruled 
that you feel there is enough evidence of actual malice 
for that question to be submitted to the jury. 

The Court: Yes; the first prayer has been granted. 

Mr. Patterson: The second is denied? 

The Court: And the third and fourth are granted as 
amended. 

Mr. Wellford: And the fifth? 

(Plaintiff’s Prayer No. 5, as offered, is as follows:) 

Plaintiff’s Prayer for histruction No. 5. 

The jury are instructed as a matter of law that if they 
find from the evidence that there was any mental suffering 
by the plaintiff as a result of the libel, that this constitutes 
an element of recoverable damages. 

The Court: The fifth is all right. 

Mr. Denit: We do not object to No. 5. 

(Plaintiff’s Prayer No. 6, as offered, is as follows:) 

Plaintiff’s Prayer for Instruction No. 6. 

The jury are instructed that in order for the plaintiff to 
recover punitive damages, it is not necessary for him to 
show actual damage or something more than nominal dam¬ 
age, but he must show that the libel was published with ex¬ 
press malice. 
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The Court: Is there anything the matter with the sixth 
prayer? 

Mr. Denit: No, sir. 

373 Mr. Patterson: We use the words “actual malice” 
all the way through? 

The Court: We had better strike out the w'ord “express” 
and insert “actual” there. It amounts to the same thing. 
I do not think it makes any difference. 

Mr. Patterson: They mean the same thing. 

The Court: Yes; they mean the same thing. 

(Plaintiff’s Prayer No. 7, as offered, is as follows:) 

Plaintiff’s Prayer for Instruction No. 7. 

The jury are instructed that express malice as referred 
to by the Court means a lack of good faith or an improper 
motive in making the publication. 

The Court: How about the seventh prayer, gentlemen? 
Mr. Patterson: That defines actual or express malice. 
I think that undoubtedly is the law—lack of good faith or 
improper motive. 

The Court: I do not see anything wrong with it. 

Mr. Denit: We concede No. 7. 

The Court: Gentlemen, this particular Court believes 
that the rules should be changed, which seem to require a 
court of federal jurisdiction to charge the jury after the 
arguments have been made, and I notice that recently there 
was a good deal of agitation along that line. 

I have made this request to counsel in every case that has 
been brought before me, as far as I can recall, that 

374 they read their instructions to the jury in the course 
of their arguments. If you object to doing that, the 

Court will do it. 

Mr. Patterson: No objection. 

Mr. Denit: No objection at all. It does not make any 
difference. 

The Court: And when the arguments are concluded, the 
Court will call counsel to the bench and see what counsel 





think about any supplemental instruction by the court. Is 
that satisfactory? 

Mr. Denit: Yes, sir. 

Mr. Patterson: Entirely satisfactory. 

V *> 

The Court: Counsel for the plaintiff should read his 
prayers in his first argument. 

We will take a five-minute recess, gentlemen. 

(Whereupon, a short recess was taken, after which the 
jury returned to the courtroom and the proceedings were 
resumed, as follows:) 

The Court : Proceed when you are ready, gentlemen. 

(Counsel for the respective parties thereupon argued the 
case to the jury.) 

The Court: Will counsel approach the bench, please? 

(Whereupon, the following discussion was had at the 
bench in a conference between the Court and counsel, out 
of the hearing of the jury:) 

375 The Court: Does either of vou have anything to 
suggest to the Court as to what he should say to the 
jury: Of course, I can tell the jury about the burden of 
proof and the weight of the evidence. 

Mr. Patterson: I do not think of anything. 

The Court: Do you have anything? 

Mr. Denit: No, sir. 

The Court: I do not think of anything myself. I think 
the law has been covered. 

Mr. Patterson: I think that it has been covered pretty 
well. 

You cannot accentuate one part of the ease without accen¬ 
tuating it all. 

I think that the law has been very well covered by your 
Honor. 

The Court: Yes, sir. 

Mr. Patterson: No doubt you could add some light, but 
I think you have covered it pretty well. 

The Court: I think it has been covered, and I do not 
see any use in repeating it. 
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Charge to the Jury. 

The Court: Ladies and gentlemen, the Court is of the 
opinion that the law in this case has been covered by the 
instructions which the Court gave to counsel for the defen¬ 
dant and for the plaintiff, and which they have read 
376 to you. It would be superfluous to rehash the law 
over again. 

As far as the facts are concerned, the Court prefers to 
leave the facts with you and not comment any further. 

It is proper for the Court to call your attention again 
to a matter of law with which you are thoroughly familiar, 
and that is that the burden of proof is always the burden 
of the plaintiff to sustain the plaintiff's position by a pre¬ 
ponderance of the evidence. 

You may retire and consider of your verdict. 

£ * * £ * * w K? * 

in. 

EXHIBITS. 

Plaintiff’s Ex. No. 1. 

380 Filed Apr 4 1945 

McCown & Arledge 
Attornevs at Law 
Trvon, North Carolina 

M. R. McCown 
.T. T. Arledge 

April 21st, 1942 

Mr. B. Michaelson, Sr. 

1105 G. Street Northwest 
Washington, D. C. 

Dear Sir: 

We thank you very much for your letter of the 15th in¬ 
stant. We understand your reasons for not wanting to be 
drawn into the controversy. 
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From your letter, it would appear that you are under a 
misapprehension regarding what we want. In the first 
place, we want only the truth insofar as the same bears 
upon the interests of our client in the litigation. You seem 
to think that we want you to say that the stone in our 
possession is the “exact same one handled several years 
ago”. We do not expect any witness to be that positive 
about testimony. When we talked with you in Washington, 
you had no trouble in identifying the mounting and re¬ 
membered immediately that the stone which you mounted 
in that mounting was not a diamond. That is all we want 
now. Whether or not it is the same stone is immaterial. 
Whether or not the stone you mounted was a diamond or 
was not a diamond is all that we want to know, and we as¬ 
sume that you will have no difficulty in recollecting this. 

We wish to call your attention to the fact that an af¬ 
fidavit made by you, sworn to before Mr. Wirt B. Furr, 
Notary Public for the District of Columbia, dated June 
27th, 1941, has been introduced. In this affidavit, you say 
that you have been engaged in the jewelry business in 
Washington for thirty-four years and that Daniel F. Boone 
was introduced to you in 1933 by one, Lloyd Mehlig, a 
dealer in precious gems who advised you that he had just 
sold a diamond to Mr. Boone and that Mr. Boone wished 
to have you manufacture a mounting and mount the same 
for him. You further state that the diamond was between 
two and three carats and was a perfect blue white diamond 
and that you mounted the same in a mounting of the finest 
platinum material. 

381 I am certain, Mr. Michaelson, that you do not want 
to mislead the Court by your affidavit and that after 
you think the matter over and apply the golden rule of 
doing unto us and our clients as you would have us do unto 
you if the situation were reversed that you will make avail¬ 
able to us your testimony, to the end that the Court may 
have the truth regarding the facts. 
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Of course, we have the right to take your deposition, 
but we do not wish to exercise this right if we can convince 
you that fairness to our clients makes it necessary for us 
to have your testimony. 


MRM/a 


Yours very truly, 

McCown & Arledge 
By: M. R. McCown. 


Plaintiff’s Ex. No. 2. 


382 Filed Apr 4 1945 

Massenburg, McCown & Arledge 
Attorneys at Law 
Tryon, North Carolina 

J. S. Massenburg 

M. R. McCown 
J. T. Arledge 

March 17,1942 

Mr. B. Michaelson, Sr. 

1105 G Street NW 
Washington, D. C. 

Dear Mr. Michaelson: 

You will recall that Mr. J. E. Shipman, of Hendersonville, 

N. C., and the writer w^ere in your establishment on Satur¬ 
day afternoon, March 7th, 1942, and that you identified a 
ring which you sold to Daniel F. Boone several years ago 
and stated that the stone now in the ring was the same as 
it was when you sold it to Mr. Boone. 

In a hearing before Honorable J. A. Rousseau, Presiding 
Judge in the Forsyth County Superior Court, on June 23, 
1941, Mr. Boone testified that the ring which he gave his 
wife (the ring we showed you was the same one) was set 
with a genuine diamond and that he paid $700.00 for it. 
You will see the conflict in the fact situation and we have in 
mind calling this to the attention of the Court. 
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Before doing so, we would like to know whether or not 
you would be willing to appear in the North Carolina Courts 
and make the same statement that you made to us in your 
store. We would also like to know if there are others in 
the store who know that the stone mounted in the ring was 
not a diamond. The reason we ask this is that Mr. Boone 
will probably contend to the last that he bought and paid 
for a diamond and that if you put some other stone in the 
mounting, he was misled by you. We, therefore, would like 
to have additional witnesses to corroborate your statements. 

Of course, if the matter is brought to the attention of the 
Court here and you do come down, your expenses will be 
taken care of. We think that you will understand the situa¬ 
tion and we can assure you that we will appreciate any 
help and cooperation which you can give us as only by 
showing the true facts can we prevent our clients from 
being imposed upon. 


MR M/a 


Yours very truly, 

McCown & Arledge 
By: M. R. McCown. 


Plaintiff’s Ex. No. 3. 


383 Filed Apr 4 1945 

McCown & Arledge 
Attorneys at Law 
Tryon, North Carolina 

M. R. McCown 
J. T. Arledge 

April 9th, 1942 

Mr. B. Michaelson, Sr. 

1105 G. Street Northwest 
Washington, D. C. 

Dear Mr. Michaelson: 


I have not had an answer to the letter which I recently 
addressed to you regarding the ring which you made a num- 
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ber of years ago for Daniel F. Boone. I know that I can 
understand your reluctance to become involved in a matter 
which is being litigated. 

On the other hand, I also know that you will understand 
our position and our feeling that our clients are entitled 
to the benefit of any fact situation which is helpful to their 
cause. In developing the fact situation, we want to do so 
without any inconvenience to you and with as little trouble 
as possible. It has, therefore, occurred to us that we can 
take your deposition and before giving the notice, we 
thought we would write you and ask when it would be con¬ 
venient for this deposition to be taken. We can take it 
during the day or in the evening between the hours of six 
and nine o’clock. We would like to take this deposition 
before Mr. Norman L. Knaus, who is the official Court Re¬ 
porter, with offices at 425 5th Street Northwest, and whose 
name is listed in the Washington telephone directory. If 
you desire, you may telephone Mr. Knaus and discuss a con¬ 
venient time with him and then advise us and we will specify 
this time in our notices. We can take this deposition at 
any tme but we are required to give the opposition side ten 
days’ notice. I, therefore, suggest that you give us one or 
two alternate dates, about fifteen days in advance of the 
date of your letter. The taking of the deposition should 
not require over ten or fifteen minutes as the only facts 
which we desire to obtain from you will be that you made 
the ring and to have you identify it and state that the stone 
is the same now as it was when you sold it to Mr. Boone. 

We will appreciate very much your cooperation in this 
matter. 

Yours very truly, 

McCown & Arledge 
By: M. R. McCown. 


MRM/a 
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Plaintiff’s Ex. No. 4. 

384 Filed Mav 24 1945 

* 

Phone Republic 0291 Established 1922 

B. Michaelson and Son 
Jewelry- 

1105 G- Street Northwest 
Washington, D. 0. 

April 15, 1942 

McCown & Arledge, 

Tryon, North Carolina. 

Gentlemen: 

Attention: Mr. M. R. McCown. 

This is in response to your letters of March 17 and April 
9, 1942. 

In regard to the matter referred to in your letter, it is 
impossible for anyone to say definitely that a stone is the 
exact same one handled several years ago—especially since 
I have examined thousands of stones since then. 

As you obviously can see, I have no interest in the matter 
and therefore can not agree to your suggestions that I ap¬ 
pear as a witness or take a deposition. 

Very truly yours, 

B. Michaelson, Sr. 

BM/c 

Plaintiff’s Ex. No. 5. 

385 Massenburg, McCown & Arledge 

Attorneys at Law 
Tryon, North Carolina 

J. S. Massenburg 
M. R. McCown 
J. T. Arledge 

December 23rd, 1939. 

Dearest Martha: 

The date above says that this is December 23rd and we 
all know that is only two days until Christmas. So here 
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is my Christmas letter to you and it gives me a great deal 
of pleasure to write it. 

The pleasure is derived from thinking of you; how you 
have through the past year developed into your real self. 
I know from your letters that you are aware of the change, 
and I am satisfied that when you get over the trouble 
which must accompany what you are going through with 
that you will feel a freedom that will make you think you 
can really live a useful life. 

This letter was started as soon as I came to the office this 
morning and the above two paragraphs were written be¬ 
tween interruptions, then I was called out and now I have 
just gotten back from lunch. What I started out to say 
was that you are now going to be your own real fine self 
and that I have seen so many evidences of it. It makes me 
glad, glad for you and glad that I know you as I do and that 
I can have some part in the whole thing. If you want my 
plain unvarnished opinion of Martha Lightner I can say 
emphatically that she is 100% all right. I am always for 
her. 

With Carroll Rogers I started out at eight this morning 
to deliver Kiwanis Christmas baskets and after about 
fifty or sixty miles finished. That was a very good start 
for our “good Deed” for the day and now that I can close 
it with this little chat with you I really feel most satisfied 
with everything. 

I hope that along with all of the things that are happen¬ 
ing you realize how loyal your friends have been to you. 
Miss Stearns is just one example. And as for your Aunt 
Grace. She certainly must be a most understanding per¬ 
son. I would like so much to know such a fine individual. 

My brother and his family from Washington came in last 
night and spent the night and then on to her home in West¬ 
minister, S. C. today. They will come back Christmas or 
the day after for about a week and then return to Wash¬ 
ington. I am going to have him check in on the colonel and 
find out just what his picture in Washington looks like. I 
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am assuming that you would like to have this done. I 
judged from his letter that he was going to be in Winston- 
Salem until Dec*. 20th, and then Matro’s letter indicated 
that he was to be in Washington for good. If so, I want to 

know about him, and the children. 

38G There is not much Trvon news that vou do not see 

•> * 

in the Bulletin. The town has right much of a 
“Christmassy” spirit and I would like so much for you to 
be here. I miss you a lot. 

My time between now and Court is going to be absorbed 
with all the many things I have to do. Jack and I have 
just purchased the building Mrs. "Rhodes is in (you know 
Mr. Manville has a contract to buy it which is still in force) 
and a week or two ago the Admiral Bern* house. These are 
only investments and we will work them off probably al¬ 
though we can use the Rhodes building. Then comes the 
annual report of the Trvon Federal Savings and Loan As¬ 
sociation, and annual audit. Then on Jan. 3rd I have a 
restraining order to answer before Judge Bobbitt in Mar¬ 
ion, N. C. This is a suit against the Sheriff of Polk County 
and I represent the Sheriff. Then comes the regular term 
on January 29th and we have enough cases to make it im¬ 
possible to try all of them. I do want to get the Boone 
cases, the Sunnydale property case, and the Clement vs. 
Clement case, tried and disposed of without fail. I have 
put in a lot of study on all of them and know that I have a 
good case in each instance. And in the Boone cases I have 
the best client in the world and working for her is a genuine 
pleasure. 

You are not as good a detective as I thought as I have 
not heard of you finding the lost Ford. (That reminds me 
that Dan did not answer my letter about the title to your 
car and I wrote the department several days ago). But 
that does not make any difference and we will try and find 
a poem or two after Christmas that we can enjoy. 
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All of us wish you the happiest Christmas and say with 
all of our hearts that we love you very much. 

RYAN. 

• •••#*«•«» 

388 Filed May 24 1945 

Defendant’s Exhibit No. 2 

Excerpt from affidavit of Martha Lightner Boone con¬ 
tained in certified and exemplified copy of proceedings in 
suit of Daniel F. Boone v. Martha Lightner Boone in the 
Superior Court of Forsyth County, State of North Carolina: 

• ••••*•••• 

(b) That some time after deponent married the plain¬ 
tiff plaintiff stated to the deponent that he wanted to give 
her a larger diamond ring than the one she has as an en¬ 
gagement ring, and a short time after making said state¬ 
ment, the plaintiff gave deponent what purported to be a 
large diamond engagement ring and stated to the deponent 
that he had paid Fifteen Hundred Dollars for the same; 
that deponent wore said ring from that time on and polished 
the same constantly, and took the best care of the said ring, 
until sometime after her separation from the plaintiff, she 
carried it to the jewelry store of Tiffany’s and Company in 
New York and asked if they could sell it for her, where¬ 
upon the jewelers named looked at the ring and informed 
the deponent that the same was crystal quartz or glass. 
That the deponent has subsequently carried the same ring 
to other jewelers and has likewise been informed by them 
that the same was nothing but glass and of no value. That 
deponent heard her counsel examine the plaintiff about the 
said ring, and the only answer the plaintiff made was that 
he could produce his records regarding it. Deponent fur¬ 
ther states that the plaintiff made several attempts to re¬ 
cover the ring from her by inducement, and on one occasion, 
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plaintilT refused to give* deponent her fur coat unless she 
would agree to surrender the said ring, and a further part 
of this transaction was that in exchange for the ring, the 
plaintiff would also give the deponent the title certificate 
to her automobile which he was then withholding. 

• ••••*•#•• 

389 Filed May 24 1945 
Defendant’s Exhibit No. 3 

Excerpt from affidavit of Daniel F. Boone contained in 
certified and exemplified copy of proceedings in suit of 
Daniel F. Boone v. Martha Lightner Boone in the Superior 
Court of Forsyth County, State of North Carolina: 

• ••••*••*• 

Concerning the Engagement Ring 
Deponent denies that he ever gave his wife anything 
other than a perfect blue-white diamond mounted in a very 
expensive setting and again states that if the diamond was 
removed and a piece of glass or quartz substituted it was 
not. done while the ring was in his possession and he knows 
nothing about it, but he is informed and believed that the 
ring was in the possession of M. Ryan McCown for some 
time, since said defendant in 193S placed all of her jewelry 
and stocks and bonds and money under the control of M. 
Ryan McCown, named him as one of the executors and trus¬ 
tees in her will, and gave him an absolute power of attorney. 

390 Filed May 24 1945 

• #••••*»•• 

Defendant’s Exhibit No. 4 

Affidavit of B. Michaclson, Sr., contained in certified and 
exemplified copy of proceedings in suit of Daniel F. Boone 
v. Martha Lightner Boone in the Superior Court of For- 
svth Countv, State of North Carolina: 

*■*••#*•**•* 
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District of Columbia, ss: 

B. Micliaelson, Sr., being duly sworn, deposes and says 
that he is a dealer in precious jewels, diamonds, mountings 
and general manufacture of jewelry in the city of Wash¬ 
ington, D. C., and has been engaged in such business for a 
period of 34 years. Deponent further states that in the 
year Mr. Lloyd Mehlig, a dealer in precious gems, brought 
Daniel F. Boone to deponent’s place of business, introduced 
him as a customer, advising deponent that he has just sold 
a diamond to Mr. Boone and Mr. Boone wished to have 
deponent manufacture a mounting and mount the same for 
him. Deponent further states that the diamond was be¬ 
tween two and three carats and was perfect blue-white 
diamond. Deponent further states that he manufactured 
and sold a mounting to Daniel F. Boone and mounted the 
said stone and that the mounting also was one of the finest 
platinum material. 

• • »*••*••• 

392 Filed May 24 1945 

Defendant’s Ex. No. 7. 

King Cotton Hotel 
Greensboro, North Carolina 

Mr. McCown— 

I am in town and would like to see you as soon as possible.- 
Important. I ■will call every hour. 
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394 Filed May 24 1945 

Defendant’s Ex. No. 8. 


Yale Club 


Vanderbilt Avenue and Forty-fourth Street 


Dear Martha, 


New York 


Sunday P.M. 


Sorry to have missed you today. Have just finished talk¬ 
ing to Theadore. It is very important that I see you as 
soon as possible especially before you leave for Winston 
Salem. I am no longer with Dan, so you can probably 
understand my wanting to see you. 

Please call me in care of— 


395 Mrs. W. B. Root 
104 Williams St. 

Pittsfield, Mass. 

Make the call as soon as you arrive in N. Y. so we can 
plan to set a time and place for meeting. 

Very truly yours 

• ••••••••• 
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Defendant’s Ex. No. 11 A. 

398 (Confidential) 

S (3-1-43) 

AG 201.2 (2-16-43) PO-M 1st Ind. EHK-elg-1604 

War Dept., AGO, February 22, 1943. 

TO: C.G., Military District of Washington, D. C. 

For investigation and report to this office concerning 
Major Daniel F. Boone, 0221957, Quartermaster Corps. 

By order of the Secretary of War: 

E. H. KOREMAN, 

Adjutant General. 

5 Incls. 

1— Plaintiff Appellees’ Brief, 

2— Defendant Appellant’s Brief. 

3— Statement from Court, October, 1942. No. 69S. 

4— Proceedings of Court, 1942, No. 164. 

5— Ltr, 2-6-43, from Superior Court w/order. (added) 

Defendant’s Ex. No. 11B. 

399 (Confidential) 

McCown & Arledge 
Attorneys at Law 
Tryon, North Carolina 

M. R. McCown 

J. T. Arledge Feb. 16, 1943 

The Adjutant General 
United States Army 
Washington, D. C. 

Dear Sir: 

For the past several years we have litigated on behalf of 
the children of the late Clarence A. Lightner and Frances 
M. Lightner, against Daniel F. Boone, now a Major in the 
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United States Annv, on duty in Washington, I). (A The 
subject matter of the litigation is an accounting of the es¬ 
tates of both Mr. and Mrs. Lightner, of which Major Boone 
was executor, an accounting of two trust funds, and also 
litigation between Major Boone and his estranged wife, in¬ 
volving the custody of their two children. 

In handling this litigation we have acquired knowledge of 
certain facts involving the character of Major Boone which 
we think should be brought to the attention of the authori¬ 
ties, as his fitness for the position he holds is obviously in¬ 
volved. 

In outlining the facts we will refer only to a few of the 
matters, and give specific instances, although we will be 
glad to give vou any other information from our files if an 
investigation is made by your office. 

From the proceeds of certain life insurance policies on 
the life of the late Clarence A. Lightner, a trust fund of 
$15,449.10 was created for the benefit of Martha Penelope 
Boone, the infant daughter of Major and Mrs. Boone. Ma¬ 
jor Boone was the trustee. Due to the disclosures in other 
litigation our clients became apprehensive of the safety of 
this fund. An action was commenced in the Superior Court 
of Polk County, North Carolina, on June 21, 1941, for an 
accounting, and other purposes, and the removal of Major 
Boone as trustee, if the funds were not satisfactorily ac¬ 
counted for. Personal service was made on Major Boone 
in the Court House at Winston-Salem, North Carolina, on 
June 23, 1941, at which time he was present in connection 
with the custody case hereinafter referred to. In answer¬ 
ing, Major Boone set up that he decided, “that very day”, 
to change his residence from North Carolina, and that the 
North Carolina courts did not have jurisdiction of the mat¬ 
ter, although he promised an accounting “when he has a 
little time”. On August 15, 1941, at the instance of Major 
Boone, his deposition was taken before Norman L. Knauss, 
in Washington, D. C., and Major Boone swore that he had 
not dissipated one penny of the fund, and his verified an¬ 
swer also stated this. 
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400 Since that time the principal effort of Major 
Boone has been in avoiding- a trial, ending in using 
the provisions of the Soldiers and Sailors Civil Relief Act 
as a shield. It was clearly shown, however, from the records 
of Major Boone’s account in the Wachovia Bank & Trust 
Company, of Winston-Salem, North Carolina, and from the 
records of Merrill, Lynch, Pierce, Fenner & Beane, and 
their predecessor corporation that Major Boone withdew 
the trust funds by checks made to said brokers, and used 
the funds in extensive marginal speculation. Major Boone 
failed in his efforts to obtain a continuance, and the case 
proceeded to trial in the Superior Court in Henderson 
County, North Carolina, and from an adverse judgment 
Major Boone appealed to the Supreme Court of North Ca¬ 
rolina, where the verdict of the lower court was affirmed. 
An application for a writ of certiorari has been filed in the 
Supreme Court of the United States. 

In order to give you the entire record, we are enclosing 
the copy of the record served on us by counsel for Major 
Boone, in seeking the writ of certiorari. We also enclose 
copy of the briefs on both sides in the Supreme Court of 
North Carolina, as well as a copy of our brief in the Su¬ 
preme Court of the United States. From this record it is 
clearly apparent that Major Boone perjured himself when 
lie swore to his answer that none of the trust funds had 
been dissipated or used by him, and that he also perjured 
himself when he testified by deposition on August 15, 1941. 
A copy of this deposition is not in the record in the Su¬ 
preme Court, as it was not introduced in evidence, although 
the original is in the court files in Henderson County, North 
Carolina, and is therefore available. 

The record also clearly shows that Major Boone wrong¬ 
fully used these trust funds for his own purposes, and that 
he was merely trying to mislead the court when he filed 
the statement of receipts and disbursements set forth on 
page 51 of the record. The G-rand Jury in Polk County, 
North Carolina, at the January Term, 1943, returned a true 



bill 0*1 an indictment against Major Boone for embezzle¬ 
mentin connection with his handling of these funds. 

Jrln. the Superior Court of Forsyth County, North Caro- 
riina, litigation involving the custody of the two Boone chil¬ 
dren was tried before Hon. J. A. Rousseau, Judge of the 
Superior Court of North Carolina, commencing on June 
23rd, 1941. An affidavit was offered by Mrs. Martha Light- 
ner Boone, which, among other things, charged that lier 
husband exchanged the original engagement ring given her 
by offering her a ring sometime after her marriage which 
he represented as a very expensive diamond ring, costing 
about $1500.00, and that after the separation she discov¬ 
ered that the stone in said ring was not a diamond. In 
answer to this affidavit Major Boone introduced his own 
affidavit, asserting that the stone was a genuine diamond, 
and he offered the affidavit of B. Michaelson, Sr., a jeweler 
in Washington, D. C., whose address is 1105 G. St., N. W., 
to the effect that he had mounted a perfect blue white dia¬ 
mond for Major Boone, and that the mounting was of the 
finest platinum. Major Boone testified orally, “I have the 
original bill for the ring. I paid $200.00 for the mounting, 
and $700.00 for the stone”, and made it very clear that if 
the stone in the ring was not a diamond that someone 
401 else had substituted the present stone. While in 
Washington in March, 1942, engaged in the trial of 
the custody case over the Boone children, in the District 
Court of the United States for the District of Columbia, the 
writer, together with Mr. J. E. Shipman, of Henderson¬ 
ville, North Carolina, who was one of Mrs. Boone’s attor¬ 
neys, called on Mr. Michaelson at his place of business, and 
exhibited the ring in question, and Mr. Michaelson identi¬ 
fied it positively, stating that his mark was on the mount¬ 
ing, and that the stone then in the ring had not been substi¬ 
tuted, but was the same stone which he placed in there for 
Major Boone when the ring was originally purchased. Mr. 
Michaelson further stated that the stone was not a diamond, 
but was a zircon. He also said that the stone cost $25.00 
or $30.00, and the mounting $100.00 or $125.00. It is obvi- 
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ous that the testimony of Major Boone regarding the ring 
was false, and that he had again attempted to mislead tha 
Court. 

There are many like instances which we think reflect the 
character of Major Boone, and a narration of the same 
would only be cumulative, as we think the facts regarding 
his handling of the trust fund for his minor daughter, as 
well as the testimony in that connection, prove his unfitness 
for a position of trust and responsibility. We might add 
that in order to attempt to hinder and delay us in collecting 
the judgments which we have now obtained against him 
(we obtained a judgment in the estate cases first referred 
to), Major Boone first placed a mortgage or deed of trust 
on his Washington Home to one of his close friends, and 
thereafter conveyed the property to the wife of this friend, 
although he testified before Judge Bailey, in the United 
States District Court that he owned the home, and exhib¬ 
ited pictures of the same in order to convince the court that 
it was a proper place for his children, in support of his 
effort to retain their custody. It is significant that Major 
Boone continues to occupy this home, and it is very obvious 
that the alleged conveyance was to defeat the collection of 
the judgments. 

In closing, we wish to say that we have delayed putting 
this matter before you until the cases in the civil courts 
were concluded, as we did not wish to have any appearance 
of trying to aid our cause by an attack on Major Boone 
through your office. The sole purpose of this letter is to 
bring to your attention facts which undoubtedly disclose 
the true character of this individual, and the desired end is 
that our Army may not have such unworthy individuals in 
positions of trust and responsibility. 

Very truly yours, 

McCOWN & ARLEDGE 
By: M. R. McCOWN 
Seal Received Feb 17 1943 
MRM :SM 






